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PREFACE Ix 
pointed by Mr. Grenville s AQ, to determine 


Controverted Elections. He hopes the na- 
= ture of the undertaking may afford an excuſe 
for offering his Notes to the peruſal of the 
Public; as to report the arguments of 
others, is a taſk which, at the ſame time ; 
| that it may deſerve the praiſe of utility, 
requires little more than a com apetent ſhare | 
of indoſtry + to exec te. 


it may 5 qorkins 1 be CON that Reports af - 


Election Caſes are leſs neceſſary than they 
” were, ſince the late act which makes the 
i determinations of Committees unappealed 1 
from within a year, concluſive of the rights 

of election in boroughs. But though the 
fame queſtion of right cannot, generally 

ſpeaking, ariſe again in the ſame place, a ; 

| fimilar queſtion may occur in other bo- 


roughs: and, at all events, thoſe who are 


intereſted in the determination, will with 
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to kuow on what grounds it was founded, 
and to receive ſome more ſatis factory re- 
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Ply than La le ſcripta g. 


The Reporter has not added many Notes 


to the Caſes he has hitherto collected; as 


he will think himſelf ſufficiently: happy if 


he ſhall be allowed: to have given with to- 
lerable accuracy the. ſubſtance of thoſe ar- 


guments which he heard with ſo much 


Pleaſure and inſtruction. e GCE ba 
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one argument, as ee e 


Douoll As and Mr. Lunzzs, in their value. 


- give, them. more fully, in 


they were delivered. He was natu rally in- 


6 ) 


deliberated much. at firſt, whether 
he ſhould: condenſe - the — the 
| n in 


form in -which 


PREFACE. 2 


 flvenced by the example of works which 
the Public has ſo juſtly received with ap- 
probation ; and in departing from that ex- 
ample, has only to plead his motives as his 
excuſe; which were, a conſciouſneſs that 
he could not do complete juſtice to many 
of the arguments by the fulleſt report; and 
a dread that he might ſtill do greater in- 
"un by attempting to throw ſeveral of i 
them together into a method of his own. | 

Another reaſon which induced him to give 
the arguments ſo much at length was, 

that it is impoſſible to ſay on what points 
the deciſion. of a committee turns, as the 
committees do not communicate the reaſons 
which induce them ſo to decide. He has, 
however, frequently. been ſenſible of the 
diſadvantage which this plan ſubjected him 
to, of almoſt unavoidably. touching two or 
: three times upon the lame: argument in the : 
courle of a report: 3 but he flattered himſelf, | 
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ppon the whole, that he ſhould thus be ens 
abled- to render che narratiye more fluens 


and perſpicuous. He has, at the ſame t time} 
endeavoured to avoid repetition: as much as 


poſſible, and has, on that account, been 
to omit many of the arguments which 
were uſal by counſel 3 in ſumming up the 


evidence, where they. had been already 


touched upon byt the gentlemen who opened 
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7 however, any of the arguments, | 


1 ated, 


64.47 "6 


ſhould appear to be incorrect, he would fin- 
cer rely apologize to any gentleman whom 
: he may have miſrepreſented, if he were 1 not 
ſenfible that the blame v will be imputed to the 
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reporter alone, on whom it ought t to fall. 


He wuſt, at the ſame time, in juſtice to 
himſelf, obſerve, that he attended during 
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the whole proceedings, | in every one of the 


caſes 
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The Committee met on Friday the 195th Day of 
December, 1790, and was compoſed of the follow- . 


ing Gentlemen: : 


Sir Adam Ferguſon, Bart. Chairman. 

KR. B. Johnſtone, Eſq. 

Sir Martin B. Folkes, Bart. 
Sir H. G. Calthorpe, Bart. 
Francis Fane, Eſq. - 

John Crewe, Eſq. 

John Galley Knight, Eig. 

Henry Thornton, Eſq. © 
Daniel Parker Coke, Eſq. 
William Mills, Eſq. 2 
Lord M 5 
John Heathcote, Eſu. 

. ures Graham, Low 


No INE Es. 


Rigbt Hon. William Wyndham, 
Bamber dee a Efq. 


_ Petitioners on one Kaum, 


Sir Gilbert Eltior,1 Bart and Stephen r 


and certain Electors in their behalf. 


Co UNSEL, 
Mr. Douglas, Mr. Eaſt, 
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Paitioners « on the ether Nerurn, 19515055 


James Bland Burgeſs and Charles Abbot, Efquires, 


ang Richard Penhall E lector | in their behalf. 


| Counser, oa 
"Mr. Partzige, Mr, LI, and Mr, Chambr6. 
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; Of the Double Return for the Borough. of : | 


T H E petitions of the RYE Wot contained the 


ſame allegations with thoſe of the reſpec- 5 


| tive members returned, and were as follow : _ 
That of the Rev. Joan PASMORE, and ſe | 
| wal freemen. of the borough, ſtated, That the 
ſaid Paſmore was mayor of the borough of 
| Hellſton, and that at the laſt election of Mem- | 
bers to ſerve in parliament for the ſaid borough, 
Sir Gilbert Elliot, Bart. Stephen Luſhington, : 


James Bland Burgeſs, and Charles Abbot, 


E Eſquires, were propoſed as candidates to re- 
preſent the faid borough in parliament : That 
the ſheriff of the county of Cornwall delivered 
the precept for the election of Members to the 


petitioner, the ſaid John Paſmore; and the 
petitioners, and other perſons, being a great 


majority, legally entitled to vote at the ſaid 
election, voted for the ſaid Sir Gilbert Elliot and 
5 the ſaid Stephen Luſhington; who were duly 
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4 n S I. 
elected, and were returned by the petitioner, 
John Paſmore, to the ſheriff of the county of 
Cornwall, who annexed the return to the writ of 
election, and tranſmitted the ſame to the office 
of the clerk of the crown : - That one Richard 
Penhall took upon himſelf to preſide at another : 
pretended election for the ſaid borough ; at 
which the ſaid Richard Penhall took upon him- 
ſelf to vote for the ſaid James Bland Burgeſs 5 
and Charles Abbot; and the ſaid Richard Pen- 
hall, without any lawful authority, hath re- 
turned the ſaid James . Burgeſs and Charles 
Abbot, as members for the ſaid borough, al · 
though no other perſon, ſave the ſaid Richard 
Penhall, voted for the ſaid James Bland Burgeſs 
and Charles Abbot : and the ſaid ſheriff hath ac- 
cepted and annexed the ſaid laſt mentioned re- 
turn alſo to his writ of election, and tranſmitted 
the ſame to the office of the clerk of the crown: 
That the ſaid Richard Penhall claimed to vote 
as a freeman of the ſaid borough, pretending to 
have been elected to ſuch franchiſe; under a 
charter granted to the ſaid borough, i in the 27th 
yeat of the reign of Queen Elizabeth, although 
Bs in truth, the ſaid Richard Penhall is not duly 
cklected a freeman according to the proviſions of 
The ſaid charter, but was elected by the mayor 
and freemen only, and in che ſame manner as 
al the other Pretended freemen of the ſaid 
Vf, borough, 


HELLSTON. TP. 


borough, who claimed their franchiſes under the 
{aid charter, and who were ouſted by the judg 5 
ment of his Majeſty's Court of King's Bench; 
and although the corporation created by the ſaid 
charter is diſſolved: and that the ſaid James 
Bland Burgeſs and C harles Abbot. have been 
_ unduly elected and returned as repreſentatives 
of the ſaid borough, to the great injury of the 
7. petitioners, . the e therefore Hopes 
& c. TE 
The petition FF) Richard Penhdll W That 
he was the only ſurviving freeman of the ancient 
borough of Hellſton, in the caunty of Cornwall; 
and that the petitioner and his predeceſſors, 
freemen of the ſaid borough „ have long enjoyed 
the privilege of electing two burgeſſes to ſerve 
in Parliament for the ſaid borough : That 
divers perſons, inhabitants of the town of Hell- 
8 ſton, and others, on the third day of September, 
i 7 1774, procured a charter to paſs the Great Seal, 
whereby a new corporation was declared to be 
erected, and the privilege of electing to parlia- 
31 ment for the ſaid borough, granted to the corpora- 
1 tion, conſtituted thereby: That the petitioner, 
and others, the majority of the then ſubſiſting 
> members of the old corporation, conceiving the 
ud charter to be a manifeſt violation of their rights 
1 and priviledges, oppoſed the paſſing of the ſame 
NS 8 _ in ay ſtage ot 1 its progreſs: 75 That on the 12th 
1 bs 5 | Bo 
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day of ey 1974, the ſaid charter was 


firſt brought to the Guildhall of the ſaid borough; 


and thepetitioner, and others, being a majority 


of the then ſubſiſting members of the old corpo- 


ration, being aſſembled in the Guildhall of the 
ſaid borough, on the ſaid 12th day of September, 
1774, unanimouſly refuſed to accept the ſame; 
and it ſtill remains unaccepted: That Richard 
Hitchins, Eſq. ſheriff of the ſaid county, ſent 
his precept for electing two burgeſſes, &c. to 
the Reverend John Paſmore, clerk, who claims 
to be mayor of the ſaid borough, under the ſaid 
charter, inſtead of ſending the fame to the 
petitioner who had the ſole right to receive 
fuch precept, and to execute the ſame as re- 
turning officer: That the election of burgeſſes 
came on the 21ſt day of June laſt, when James 
Bland Burges and Charles Abbot, Eſqrs. Sir 
Gilbert Elliot, Bart. and Stephen Luſhington, 5 
Eſq. were candidates : That the petitioner be- 
ing the only remaining freeman of the ſaid 
borough, who had a voice in the ſaid election, 
voted for the ſaid James Bland Burges and 
Charles Abbot, who were thereby duly elected; 
and accordingly the petitioner executed an in- 
denture of return of them to the ſaid Richard 
Hitchins, who received the ſame : : That under 


colour of the royal charter, ſo granted as afore- 


tad, — faid John Paſmore took a poll, and 


admitted 
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athiiteed great numbers of perſons who had no 
right to vote, nor claimed any other right than 
ſuch as they pretended to derive under the ſaid 


charter, to poll for the ſaid Sir Gilbert Elliot 
and Stephen Luſhington; and hath unwarran- 
tably returned them as members for the ſaid 
borough to the ſaid ſheriff, who hath not only 
annexed to his writ the return ſo made by the 
petitioner, but alſo the return ſo made by the 
ſaid John Paſmore, in prejudice of the ſaid 
James Bland Burges and Charles Abbot, who 
only ought to have been returned, and in vio- 
| lation of the rights of the petitioner ; who 
therefore prays, K. e 


There is no determination of the right of 


5 election in the borough of Hellſton. 


Mr. DoucLas. 
The petitions being read, 
Mr. DoveLas ſaid he I the oder of 


5 attending as Counſel for Sir Gilbert Elliot and 
Mr. Luſhington, and alſo on behalf of the 
mayor, whoſe return being immediately annexed 
to the writ, was entitled to be firſt conſidered (a). 


At the laft election there were two ſets of 


candidates, and two ſets of electors 


thoſe who voted for Sir Gilbert Elliot and 
Mr. Luſnington were members of the corpora- 


tion of Hellſton: they voted at the poll of 


409 By the ſtanding order of 18th March, 1 727. 8. 
B 4 if the 


8 Oppoſed 10 this unanimous voice of the corpo- 
: repreſentatives to parliament; and contended be- 
| fides, that be was the legal returning officer of 

where there was only one elector there could 


| that, if the right aſſerted by the oppoſite Gen- 


deen be incumbent on his adverſaries to prove 


EIS 
"#7 
r. 


ſcription, ſome of its returns to Parliament in 
the reign of Edward I. being extant. Its 


charters, particularly one of Elizabeth, which 
directed its component parts to be a mayor, 


free nen, under the title of Mayor and Com- 


the mayor of Fo ——_ - all who voted | 
at that poll had declared in favour of his clients. 


ration, there ſtood a gentleman who claimed to 
himſelf the excluſive privilege of ſending o 


the place. He thought he might argue, that 
not be a majority of voices; but he muſt admit, 


tlemen was eſtabliſhed to be legal, they had 

a majority of one and all. Having ſtated thus 

much, he had briefly laid before the committee 

the queſtion in diſpute: he ſhould endeavour to 

prove, that the right of election was in thoſe 
perſons who voted for his clients; and it would 


that that right belonged to Penhall, and to him 


excluſively. It was admitted on all ſides, that 
Fellſton was a very ancient corporation by pre- 


rights had been confirmed by feveral ancient 


ſour aldermen, and an indefinite number of 


mon wo 1 his charter likewiſe preſcribed the 
mode yy 
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IX 4 nile: in which the right incident to all: corpora- 
= tions of perpetuating themſelves ſhould be exer- 
cCiſed. From the freemen the mayor and aldermen 
were to be choſen; and the body of freemen was 
to be ſupplied by new members, elected by che 
5 + mayor, the aldermen, and the old freemen.— 
> Notwithſtanding theſe directions of the charter,” 
3 a cuſtom, ſanctioned by a pretended bye-law of 
equal date with the grant, had exiſted, by which 
the mayor and aldermen beſtowed the freedom 
of the borough, without conſulting the freemen; 
and this proceeding was never queſtioned til! 
1769, when the oppoſite intereſt of an unſuc- 
ceſcsful candidate brought on a diſcuſſion of it, 
vhich terminated in a deciſion of the Houſe ad 
Lords ; declaring that ſuch a bye-law 2 5 
8 violation of the charter, was illegal (a). 
was pleaded, that the commonalty had bs 
ſented to this bye-law, and ſo found by the 
jury; but it was argued. by Mr. Thurlowe, 
and agreed by Lord Mansfield, that this was 
immaterial, as the commonalty had no power 
to interfere in making bye-laws which was given 
by the charter to the common-council, com- 
| poſed of the mayor and aldermen. The ſuc- 
ceſsful Party: PO its victory to the utmoſt, 


, (a) The caſe was the Ring againſt Abraham Head. See 
Bur. 2 1 2 


„ 1 FA s E. I 5 
and at length deſtroyed the corporation, „which, 
by proceſſes: of quo warrants, was reduced to 
nine members, The mayor, of head, was ouſt- 
ed]; and one of the nine dying, there at laſt re- 

mained only fix freemen and two capital burgeſ- 
| fes. Even theſe were attacked; but the court 


of King's Bench having about that time (on oc- | : 


caſion of ſome diſputes in the borough of Win- 
chelſea) drawn up a rule for the government of 
its own difcretton, not to grant informations 
againſt ſuch freemen as ſhould have poſſeſſed 
their title de fafto, for tweaty years, refuſed the 
information which was moved for againſt one 
of thoſe eight perſons, becauſe the period of 
20 years had juſt. elapſed between the ſirſt mo- 
5 tion and the motion to make che rule abſolute. 
The corporation being thus incapable of -- 
Perpel ain itſelf, and reduced to a ſituation 
in which it could attain none of thoſe beneficial 
ends ſor which it was created, the moſt re- 
ſpectable inhabitants of the borough joined i ina 
5 petition to the crown for a, new grant. The 
practice of the crown, in caſes of ſuch magni- 
tude, is extremely cautious, in order to exclude 
all poſſibility of ſurpriſe. The petition is of courſe 
referred. to the committee of the privy. council, 
-who confide it to the opinion of.the attorney 
and ſolicitor- general; if their report is favoura- 
ble, 1t is remanded to aſſume. the form of a bill 
before 


. 
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before the lord privy ſeal; by him it is referred 
to the great ſeal for another examination; and 
the parties are either heard themſelves, or by 
counſel, in every ſtage of the buſineſs, 


The petition and draught of the charter 


having gone through theſe ſeveral tribunals „and 
ſome alterations having been made in it, a new 


charter was, in 1 773, directed to the ſeveral per- 


ſeons named in it (amongſt whom were the eight 
ancient freemen) and accepted by them all, 
excepting fix of the old corporation, who had. 
uniformly oppoſed the grant, and at laſt reject- 
ed it. Soon after the acceptance of the charter, 
the general election in 1 774 took place, when a 
return was made by the new mayor, and another 
by Mr. Penhall and his colleagues. A commif- 
tce of the Houſe of Commons undoubtedly did 
decide that the latter return was the legal one; 
but the arguments in its favour, were, 1ſt, That 
the new charter was void; and, 2dly, If it were 
valid, that the new freemen had not been in 


poſſeſſion of their franchiſes a full year before 


the election, according to the terms of the 
Durham act. In 178 I, when the ſame conteft 
again took place, and was followed by the ſame 
deciſion, the latter argument could not apply; 
but by the abſtract queſtion which was put to 

Mr. Lee, and which he anſwered in the nega- 


tive, the committee e hinted very plainly on what 
ground 


12 CASE I. 


8 ground they founded their opinion. The . | 
tion was, whether the crown has .a power to 
grant a charter againſt all oppoſition of the old 
corporators; and whether, if it be not accepted, 
it is valid The preliminary queſtion, there- 
fore, on which, according to the plain ſenſe of 
mankind, the whole right of election hinges, is 
the validity or invalidity - of the new charter. 
| The committee were taught to believe the char- 
ter void; but ſince thoſe diſcuſſions, we have 
an expreſs deciſion of the Court of King's 


Bench that it was valid (a), and that Paſmore, 


the then mayor, whoſe title under the grant 
Was Inigated, was the legal mayor. The 
committee had now that docs deratum, which 
former committees wanted; but though he 
| withe@to rely on the authority of the King's 


Bench unappealed from, he was willing to can- 


vaſs again thoſe authorities on which the judges 


of that court pronounced an unanimous opi- 


. nion; and he thought he could demonſtrate 


by the conſequence of their opinion, that the 


moment thoſe fix Gentlemen refuſed to accept 
the charter, that moment they ceaſed to be 
freemen, and would find it difficult to ſtate by 


what Tight they nnch to vote at che ae 
clection. 3: eee 5 
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. He had always been of opinion, that com- 


mittees ſhould pay à proper deference. to the 
deciſions of their predeceſſors; but he begged 
leave to ſuggeſt, that greater attention ſhould. 
be paid to the direct deciſion of a court com- 


petent to inveſtigate the queſtion of the exiſt- 


ence of. the corporation of Hellſton, than to the 
opinion of a committee merely conſidering it as 

a collateral diſcuſſion, There is beſides . a dif- 
ference in point of fact between the. preſent and 


the former ſtate of the queſtion. While there 


were ſix freemen alive, they might be faid to 
be the ſucceflors and repreſentatives of the old 
corporation aggregate; and in point of fact they „ 
did act in an aggregate capacity. But by the 
5 death of five of the fix, we have a ſole member | 
of a corporation aggregate ; here is a charter in 
terms conſtituting an aggregate body, but which 
in fact conſiſts of one perſon! One man 
may perhaps make a good election where the 
right of election is aually in many, becauſe 
by their ſilence he may be ſuppoſed to vote 


for them, as well as for himſelf; but where a 


corporation aggregate is reduced by che above 
circumſtances to one member, he conceived 


the corporation is gone; and if the right of 


voting muſt be claimed through the corpora - 


tion, that right is alſo at an end when the 
corporation through which it is derived ceaſes 


to exiſt. He was aware that Lord Mansfield 


had 
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had expteſſed a doubt in the caſe of Colcheſter | 
and Seaber, Whether, though the corporation 
was gone, the remaining freemen might not 
| exerciſe their right of common, or vote for 
members of parliament. This, however, was 
but an extrajudicial opinion, and not delivered 
with any certainty. The caſe was this: There 
muas a debt owing by one Seaber to the old cor- 7 
poration of Colcheſter; which, like that ß 
HFellſton, was diflolved. A new charter was 
granted, and the new corporation ſued the ex- 
ecutor of the debtor; who pleaded he owed 
them nothing, as the old corporation, to whom 
he was debtor, had ceaſed to exiſt. The court 
| over-ruled the plea ; for, ſaid chey, as the re- 
maining members of the old corporation ad- 
cepted the new charter, the new charter was, 
properly ſpeaking, a charter of reſtoration, and 
there was ſtill extant a ſcintilla juris ſuffi- 
cient to preſerve alive, and give efficacy to 
their former rights. The opinion therefore of 
Lord Mansfield as to the right of common, was 
not neceffarily connected with the queſtion, ana 
completely negatived by that of Lord Holt in 1 
Aſoly and White Raym. 952 ; who expreſsly 
fays, that theſe rights. are veſted 1 in the entire | 
_«capunUnitty. | 
Lord Holt was a aol 8 Lind, 
b anda a man of eee integrity; ; for he op- # 
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pocck both houſes alike, when he thought they 
claimed improper privileges. In Aſhby and 
White, he maintained, in oppoſition to the 
Houſe of Commons, and three of the judges 
of his court, that an action lay againſt the re- 
turning officer for refuſing an elector's vote; 
and that the injury was cognizable in a court 
of law as well as by the Houſe: of Commons. 
Standing however fingle in his opinion, judg - 
ment was given for the defendants; but that 
judgment was afterwards reverſed upon a writ 
of error, and Lord Holt's doctrine acknow- 
ledged to be right. On the other hand, in the 
Earl of Banbury's caſe, he reſiſted the efforts ofthe 
| houſe of tords, to throw his trial for the murder 
of Capt. Lawſon, « on the courts of common law. 
See Raym. p. 10. To his opinion, therefore, on 
_ conſtitutional queſtions, the greateſt deference 
muſt be paid; and it is directly oppoſite to the 
idea thrown out in Colcheſter and Seaber. As 
to boroughs, he ſays, they are of two forts; 
1ſt. Where the electors give their voices by 
reaſon of their burgherfhip; that is, by reaſon 
of their holding burgage-tenures ; and ſecondly, 
by their being members of the corporation. 
The committee will obſerve, that he does not 
Hay, by reaſon of their being freemen, ar having 
been once elected, but expreſsly by their 


being members of the corporation; and 
accordingly 
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and ceventingly, in Mellor and kia a), 


which is quoted by Lord Holt, a freeman juf- 
tifies a treſpaſs, by pleading that the corpora- 
tiop, of which he was a member, exiſted, and 
had a right of common; and the court ſaid, 
they liked the plea. If then the corporation is 
diffolved when it has loft its head, and has no 
longer the power of perpetuating itſelf, or of 
_ fulfilling the intent of its creation—(which has 
been decided in many caſes, and by the unani- 
mous opinion of the judges: in the King and 
Paſmore) how can it be ſaid that the rights 
of individuals ſurvive the body politic? But 
ſtiurely it is the duty of the crown to preſerve the 
repreſentation of the people. When the old 
corporation was at an end, it was the duty of 
the crown to erect a new one; and this, accord- 
ing to Lord Holt, is the only way in which 
the crown can grant the privilege of ſending 
members to parliament. See alſo, 12 Co. 120. 


Hob. 15. But if it can grant that privilege 


to a corporation, it may ſurely, by every prin- 
ciple of law, annex conditions and limitations 
to its grant, which is a voluntary act of its fa- 
vour; and this will ſufficiently juſtify the alte- 
rations admitted into the new charter of Hell- 
ſton, which were adopted after mature delibe- 
en, and formed upon the conſtant . 3 


(a) I Saund. 343. og 
of 


cc 


00 time. 
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of the banner corporation (a). Lord Coke in- 
deed, ſpeaking of the rights of election in his 


4 Inſt. p. 48, ſays, That * if the King doth 


newly incorporate an ancient borough which | 

cc ſent burgefles to the pdeament, and grant 
e that certain ſelected burgeſſes ſhall elect bur- 
« geſſes of parliament, where all the burgeſſes 


c 


elected before, this charter taketh not away 
the election of the other burgeſſes. Moſt 
undoubtedly not. That is the caſe of the crown 


tendering a new charter to a ſound exiſting cor- = 
” poration, which may refuſe or accept it at its 
0 0 pleaſure; or to a borough by preſcription which 5 
Ss full retains its. preſcriptive rights. But ſurely if 
1 the old corporation was at an end, the crown” | 
4; 5 might limit the exerciſe of a former right. 
1 The new corporators, in this inſtance, ſo far 
from attempting to injure the rights of the 
1 borough, did it the greateſt ſervice, by extend · 
ing the right of voting for repreſentatives to 
9 all the perſons mentioned 1 in the new. charter, 


inſtead of fix perſons, the miſerable fragments 
of che ancient oy" _ 3 nor ought any alarm 


+ 


(a) The chief alias was, that che 88 POW | had 525 


7 by uſage been excluded from the election of new freemen, . 
ſhould be expreſsly excluded by the charter, A deputy- 


mayor and ON nn” were alſo appointed for che 
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e 
to be excited in the minds of thoſe who watch 

over the privileges of reprefentation at this 
power of the crown; for conſidering the checks 
which are impoſed oft it by law, and the previous 
inveſtigations which tale place, the exerciſe of 
ſuch a right may almoſt be deemed a Judicial 
act; and is infinitely leſs capable of abuſe than 
the power of a corporation to regulate it- 
felf. If the committee ſhould be of opinion 
. with. the court of King's Bench, that the 
1 new charter was valid, jt muſt follow, that it 
was valid. to all intents and purpoſes. It was 

accepted on certain conditions; one of the moſt 
| important of which was, that it ſhould beſtow 
on thoſe who accepted it the valuable privilege. 

of ſending repreſentatives to the ſenare of the 
nation. 


5 VIDENCE. 
The harder of the 27 of Elizabeth, and was 


of the 16 Charles I. confirming it, being pro- 
duced, Mr. DoucLas ftated, That he was 
about to prove, that Penhall and his brethren 
had been elected freemen by the mayor and 
aldermen i in excluſion of the commonalty, and 
that they were therefore illegally choſen. To 

this it was objected that he had enjoyed his 
title for upwards of 20 years, and that the com- 
mittee ought not now o receive evidence to 
5 unpeach | 
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impeach it, which would be rejected by the 


courts of law. But it was anſwered, that they 
were not now arguing a quo vwarranto in the 
King's Bench; and though the court would not 
grant ſach a proceſs in this caſe, they could not 

avoid hearing the affidavit which ſhould diſ- 
cloſe theſe facts; they were only therefore 
going to prove, forthe information of the com- 
mittee, what, in point of fact, was the uſage of 


the borough from the time of Elizaberh till the 


grant of the new charter. The evidence was al- 
lowed to be admiſſible; but objections were 
reſerved to the mode of proof. Accordingly, 
after the ſpecial verdict in the King and Pa 
more had been read, Mr. Litchfield, one of 
the clerks of the Privy Council, being called 
to produce the petitions from both parties, on 
the proceedings for the new charter, and the 


different reports of the crown e upon 
them, 


It was objected that the: petitions ouch not 


je be read, as they. could only be brought for- 
ward to induce the committee to take their at- 
tention off the charter, and to look into the 


circumſtances that attended the granting of it. 
They ſaid, a charter was a deed of the greateſt 


ſolemnity, and ought to explain itſelf; which 
made it immaterial to enquire who applied for it, 


or what the petitions contained, as there was no. 
115 ob 2 5 allegation 
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| allegation of fraud: they had a ſtill ſtronger ob- 


jection to the reports of the attorney and ſolici- 


tor- general, which they conſidered to be merely 


the opinions of Jawyers, given to their client, 


the crown. And though the preſent times were 
not ſuſpicious, there had been times when the 
rights of individuals, and of corporations, were 
by no means ſafe in their hands; but whatever 1 
was their opinion, it was beſt expreſſed in the 
charter, which contained the ultimate opinion N 
of the crown and its law- officers, and of the 
parties who accepted it. To this it was an- 
ſwered by the counſel for Sir G. Elliot and Mr. 
Luſhington, that they did not produce this 
evidence to explain the charter by the intentions 
of the crown; for they were ready to admit that 
it beſt explained itſelf. Their object was to | 


explain the ancient conſtitution of the borough, 


to convince the committee that the new charter 
was maturely conſidered by great authority, 
and that Mr. Penhall and his friends had been 
heard by counſel in every ſtage of the proceed- 
ings. Thoſe reports were therefore Judicial 
determinations, and could not be compared to 
the opinions of a lawyer to his client on a partial f 
| ſtatement of the caſe: but the petitions were 


the acts of Penhall, who, with others, oppoſed 


the charter, and were © ereterr evidence — 
him. "RE 
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The petitions for the new cher and the 


croſs- -petitions, were then read ; by which it ap- 

peared, That Penhall was one of thoſe who 
5 oppoſed the new grant. He alſo ſigned a peti - 
tion, preſented on the 12th of May, 1774, 
oppoſing certain intended alterations in the new 

charter (which differed from that of Elizabeth) 

| and requeſting to.be heard by counſel ; but when 
_ a report of the attorney and ſolicitor-general's ö 
Vas produced (a), which ſtated, That both 
1 parties had been heard; and commenting upon 
the propoſed alterations, recommended a new 
1 55 charter with theſe alterations, 


Mr. CHAMBRE (b) who was counſel for Pen- 


hall, objected to its being read; and ſaid, That 
all the arguments againſt the other evidence 


applied more ſtrongly to this, and that none of 


the anſwers given to thoſe objeRtions could be : 


(a) The report 3 by an e made by 


one of the clerks of the privy council, to be a third report. 
The iſt and 2d were not produced. Litchfield ſaid, he 
had them not. This circumſtance was remarked by the 
oppoſite counſel ; but the committee thought it was not 
enough to ſtate that there were two other reports to exclude 
the third; but that they ſhould be produced if i was 


thought any advantage could be taken of them. 
(3) Mr. Chambre diſcontinued his attendance after- 


wards, as the committee determined only to hear two 


counſel on each fide, except the electors could diſtinguiſh 


their caſes from thoſe of the members returned, 


1 applicable 
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applicable here; for this was not an act of 
Penhall's, nor was it a judicial determination 
againſt him. He obſerved, that Mr. Douglas 
had ſtated that a charter was grantable at the 
| pleaſure of the crown. The report was only an 
inducement, or advice, to extend that favour, 
and could not therefore affect the rights of Pen- 
hall, which were not deſtroyed. even by the P 
$ charter, : | 
:. To this 1 it 1 was anſwered, That the report v was 
not indeed mentioned in Penhall's petition, be- 

cauſe it did not then exiſt; but it was a conſe- 

quence of that petition, and ſo intimately con- 
nected with it, as to become one tranſaction. 

It contained the determination of high legal 

characters, on a ſerious conſideration of all the 
circumſtances of the caſe ſubmitted by both 
parties, and was at leaſt as ſtrong as an award; 

which Mr. Penhall ought not to be allowed to 
queſtion, merely becauſe it was adverſe to him. 
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The charter undoubtedly could not affect Pen- 


| Hall's rights if it was void; but the argument 
was, that the charter was valid, and that Penhall 
had no rights which it could infringe. To this 
Mr. Chambre replied, That there was a dif- 
| ference between this caſe and an award, which 
ſubmits the rights of the parties to the arbitra- 
tors, who unite in themſelves the capacities of 
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mittee was a queſtion of right: but that decided 

by the officers of the crown, related merely to 
an exerciſe of its grace and favour, and could | 
not therefore bind the rights of the parties, 


The committee, however, determined to re- 


ceive the evidence. 5 


Wy | Witneſs was called, and Gi; He attended 


when the buſineſs was agitated before the Lord 


Privy-Seal (the Duke of Grafton). The Lord 
Chief Baron Smith attended as aſſeſſor to his 


Grace; ; the parties were then heard by counſel ; 
and again, before the Lord Chancellor. On 
his croſs-examination, he allowed, That the 
agent of the other party applied for a copy of the 
5 new charter, with the names of the new cor- . 
|  Porators, which was refuſed ; but he knew this 
only from the agent's declaration. They then 
8 proved the acceptance of the new charter, by 
all named in it, except the ſix old burgelles, who 


refuſed. 


Mr. ike: 


1 8 upon the evidence, after ar- 


guing, That the preſent committee were not 
precluded in their judgment by the deciſions 


of the former committees, conſidering the 
grounds on which thoſe deciſions were formed, 


proceeded to eſtabliſh the propoſition, That the 
| old corporation was extinct and gone, the mo- 


C 4 £2 ment 


n 


ment that the new grant was accepted; and 
_ contended, that if the committee ſhould be of 


opinion, that the right of voting in Hellſton 


| belonged only to thoſe who were members of the 5 


corporation, the queſtion had been virtually 
decided by the court of King's Bench, though 


the court could not, in that caſe, directly de- 
termine rights which now came under the cog- 1 
nizance of the Houſe of Commons. The ſtreſs 
of the argument would naturally fall upon the 
grant of the new charter, to which it could be 


no objection, that the crown was miſtaken in its 


concluſion of law (which it certainly was when it 
ſtated, that the corporation was only in danger ws 
of being diſſolved) if the facts which were 
ſubmitted by the petitioners, and which pro- 
cured and juſtified the grant, were true ; and 
proved, that the body politic had ſuffered a 
diſſolution. The caſes on this head he ſhould 


not ſtate, as the point would not be controvert- 


ed, and as they are collected by Mr. Viner, 


in his 6th volume. Tt was likewiſe a general 
maxim, that the King” s grants are to be upheld, 


if poſſible, and not to be deemed void, except 
from neceſſity (a): and when upheld, are to 


be conſtrued in the moſt liberal manner; or as 


the books expreſs it, uſque ad plenitudinem. 


0 Inſt. 496.) But it could not be aid that 
(a) 8 Co, 85. 10 Co. 67, 3. 
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the grant of the new corporation was valid, if 


the old corporation was ſuppoſed {till to ſubſiſt; 
or that it was conſtrued ad plenitudinem, if it 


did not communicate thoſe rights which it pur- 
ported to beſtow. —The queſtion in his opinion 
_ reſolved itſelf into Fe three AY m_— 
ries : 


ite In what. right Mr. Penhall claimed to 


vote? The anſwer to which muſt be, that oa | 
claimed as an ol&corporator of the borough. 


⁊2dly. Does the corporation of which he claims 


to be a member exiſt in point of law ! ? And, 


3dly. (Suppoſing it does not) Can thats 


exiſt a right of voting in a corporator, when the 
corporation, through which he claims, has 
_ . ceaſed to exiſt? As to the ſecond, which in 
his apprehenſion was the main queſtion, he 
obſerved, that corporations are not formed 
by the crown, merely to give privileges to in- 
dividuals; but che chief object of thoſe grants 
are the happineſs and intereſt of the public; 
fo that the doctrine of the law is, that when 
they ſhall have loſt all power of benefitting the 
community, they ſhall alſo loſe the privileges 
which were granted to them for that beneficial 
purpoſe. This principle had been lately con- 
firmed by the court of King's Bench, in their 


deciſion of the caſe of the King and Paſmore, 
from this very borough ; and although the rea- 
ſoning 


26 7 oi A 8 B: Tc. 
ſoning of the judges in that caſe, did not require 
any defence, he ſhould enumerate the principal 
arguments which were then relied upon „ making 
two preliminary obſervations; viz. That not 
one of the powers which Mr. Juſtice Black- 
ſtone, Vol. I. P. 475 (a), had enumerated, as 
neceſſary to every corporation, exiſted in the 
remnant of the old corporation of Hellſton at 
the time the new charter was granted; and that 
if thoſe powers were loſt, it was not incumbent 
on the crown to ouſt each individual member 
1 by a quo warranto, or to repeal the charter by a 
ſcire facias; for a proceeding againſt the body 
politic could only be proper while there was 
2 ſemblance at leaſt of a corporation, as it 
would be nugatory to remove a body which did 
not exiſt; and Mr. Penhall had ſheltered him- 
ſelf againſt any attack by the former proceſs, as 
his 88 ſuch as it was, bad exiſted tor more 
than twenty years. 
Mr. Eaſt then proceeded to examine at length 
the ſeveral authorities which were canvaſſed in 
the King and Paſmore; all of which he con- 
_ tended eitabliſhed the principle, that when one 
integral part of a corporation was loſt, without 
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(a) rſt. To have perpetual ſucceſſon. 2d. To ſue, or 
to be ſued, 3d, To purchaſe lands. 4th. To have a com- 
mon feal: and sth. To make bye-laws for their internal 
regulation, | 
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the power of ſupplying it, the whole was diſ- 
ſolved. The firſt authority is. 1 Roll. Ab. 514. 
where it is ſaid, if a corporation be conſtituted 
of brethren and ſiſters, and all the ſiſters die, 
all grants and acts made by the brethren after 
0 wards are void; for when all the ſiſters are 


6 dead, it is no perfect corporation.” Which 


he afterwards explains by ſtating a different 
caſe: If the King create a corporation, con- 


6e king of 12 men, to continue for ever in 
Cx ſucceſſion ;_ and that when one dies, t the 


© others may « elect another in his room. If three 

5 cc or four die, yet all a&s done by the reſt are 

« valid, becauſe it is not the caſe before mentioned,” 
in as much as the body can renew itſelf. Up- 
on this principle, i in the year-books, Tr. 11. Ed. 
4. 4. it is ſaid, that if an Abbot be alive, though 
all the convent be dead, the corporation is not 


determined, becauſe he may profeſs others: which 


ſhews, that if he could not profeſs others, the 
body would be diſſolved. And the argument is 
fully admitted by Sir George Treby, in the great 
quo warranto caſe reſpecting the city of London, 


(a) when he acknowledges, that a corporation 


cannot exiſt by halves: an admiſſion which has 


the greater force, as he was arguing againſt the 
ditlolution ot bodies corporate. 


0 3 
1 ! 
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Beꝛvdley.] The corporation of Bewdley, i in the 


Fear 1707, was nearly in the ſame ſituation with 
that of Hellſton. Sade was the only legal capital 


burgeſs choſen under the charter of James I. 5 


the reſt for twenty-two years having been choſen 
under a void charter of James II.—In 170%, a 


new charter was granted by Queen Anne, on 


a ſuppoſition that the old corporation was ex- 


tinct, as all corporate acts were directed by the 
charter of James I. to be done by the bailiff and 
capital burgeſſes, only one of whom remained. = 

The chief juſtice, with the majority of the 
court, was of that opinion ; but one judge en- 


tertaining a doubt, and the queſtion being of 


great moment, they deſired the jury to find a 
| ſpecial verdi& ;—which they refuſing, a new 

trial was granted. The ſecond verdict, how- 

ever, was never argued, as the charter of Anne 
was immediately acquieſced in, —See 1 F. Wit- 


liams, 207. 


Banbury. 1 The caſe from Aunty, os 
ſhortly in 10 Mod. 346. which Mr. E. argued at 
length from a M.S. note of Lord Hardwick, he 


averred to be in point. Peynton, the recorder, 


was ouſted of his office, becauſe the corporation 


- had ſlipped the day appointed for the election 
of the Mayor, and was therefore taken to be 


diflolved; and the court of King's Bench recog- 
nized this doctrine. afierwards_ in the caſe of 


a 3 Tregony a 


) d 
S . ͤ ͤ v 
8 : 


5 ; 4 OR. 


HELLST ON. 29 


Tregony, 8: Mod. I29, although that cor- 


poration was holden {till to exiſt, becauſe, by the 


charter, the old Mayor was to remain in office 
till the new one was choſen, In the former caſe, 
Lord Chief Juſtice Parker ſaid, that «< head is 
cc as eſſential to a body politic as it is to a body 
© natural ;” and he caſe of Lazarus having been 
mentioned at the bar, with a doubt, whether he 


would have been reſtored to his eſtate, after three 


days death ? his Lordſhip ſaid, that as the Crea- 
tor only can raiſe a dead man, ſo none but the 
ves can raiſe a deceaſed corporation, which 


itſelf created. He added, the corporation in the 


preſent caſe is not afteep, but dead; and the ex- 
preſſion, Lazarus ſleepzth, was owing to the 


intention of reviving him ; but the expectation 


of a ſcire facias to revive a corporation, or of a 


new grant, cannot be entertained. The beſt 
opinion on the law at that time is alſo 


_ clearly evinced by the report of Sir Philip Yorke | 
and Sir Clement Wearg, then attorney and 
ſolicitor Senerals, in the caſe of Tiverton. 
They ſay, that they cannot conceive how a 
corporation can ſubſiſt, when it is deprived of 
c an integral part of the body made neceffary 
99 by the charter, without any power in them- 
« ſelves of reſtoring that part, or of doing any 


cone act as a EOrporatien: 3 and the Stat. 11. 
Geo. 
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Geo. I. proceeding upon the ſame idea, enacts, 


r 


I 
— _ 
„ 


+ That if no election ſhall be made f the 
* mayor, &c.” (on the day required by the 


charter) or ſuch election ſhall afterwards be:. 


4 come void, the corporation ſhall not thereby 


& be taken to be di ſolved;“ but in ſuch caſes 


the corporation are empowered to proceed to an 


election on a ſubſequent day; but the 5th ſec- 
tion expreſsly provides, that ſuch ſubſequent 


election ſhall not take place, ** unleſs as great 
WA number of perſons ſhall be preſent at, and 


«& concur and vote therein, as would reſpective- 

* ly have been neceſſary, if the election had 

c been made at the uſual time;“ fo that even 
5 a mandamus, to compel an election of a mayor, 

under the old charter, would have been ineffec- 

5 tual, as thoſe perſons could not aſſemble, who 


were required by it to do a corporate act. 
Maidſtone.] Since this act, the caſe of Maid- 
ſtone was exactly in point. There was no mayor, 


nor a poſhbility of electing one by the charter. 


The conſequence of which was, that the officers - 


of the crown, SirDudley Rider and Sir John 55 
. Strange, delivered their opinion, that the corpora- 
tion was diſſolved, and a new charter was granted; 
but not without oppoſition. The grant was di- : 


refed to the inhabitants, and ſtated ſuch per- 


ſon to be the firſt modern mayor, and ſuch and 


ſuch 
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ſuch perſons to be the firſt modern jurats; : and 


under it, the members have been 1 9 N 


ſince returned (a). 
Colcheſter and Seaber.] I Colcheſter "and 


Seaber, the bond was given to the old cor- 


_ poration. when in full vigour, moſt of the 
members of which were afterwards ouſted of 
their rights; ; but the corporation was revi- 
ved by a new charter, which was accepted 


by the members of the old corporation, and 


which put in motion the remaining ſcintilla 


| juris—The argument in that caſe was, That 


the corporation was not ſo extinct but that it 8 
might be revived. But had the crown, inſtead | 
8K reviving the old, choſen to erect a new cor- 


Poration, it could not have been argued, that 


the old one ſtill remained, becauſe many of the 


former caſes, and particularly that of Banbury, 


were quoted as being in point. The direct 
judgment in Colcheſter and Seaber, is not ap- 


plicable to the preſent queſtion ; and the only 


part of the report which can furniſh any argu- 
ment to the other ſide, is the queſtion aſked by 


10 Mansfield, Whether a freeman of Col- 


cheſter would not ſtill have a right of common, 


or to vote for members of parliament? At moſt, 
the obſervation is an obiter dictum; to which the 
opinion of Mr. Juſtice Foſter is applicable, who 


(a) 3 Bar. 1827, 4 Bur, 2204. 
fays 


Ls 


fays (a), That 3 os thrown out in ar- 
e gument, and carried farther, than the true ſlate 
of the caſe then in judgment requireth, 
have, I confeſs, no great weight with me.” 


But | in ſtrictneſs, it only applies to a corpora - 


tion which is revived by che crown: whereas 


the crown, in the preſent inſtance, did not 
chuſe to grant a charter of revival; or at leaſt, 


it was not ſo accepted by the old corporators, 
but granted a new charter of incor poration, 


which they as individuals choſe to reject. He 
might therefore content himſelf with ſaying, | 
That that deciſion was not applicable to the 
preſent queſtion, 1 although many great lawyers 5 
doubted at the time of its propriety, as it is an 
eſtabliſhed maxim in the law of corporations, 
that when a body politic has loſt its head, it 5 
cannot act, and can neither ſue nor be ſued. 
If che caſes which were referred co in the diſ- 
cuſſion of Colcheſter and Seaber be inſ pected, N 
it will not be found that they ſupport the poſi - 


tion now contended for, any more than the caſe 
itſelf. The opinion of Mr. Juſtice Groſe on this 


point ( 3 Term. Rep. p. 249.) 1 18, that the eourt, | 
indeed, did ſeem to think, in that caſe, that 


the corporation was not diſſolved to any pur- 


poſe ; but on looking i into the caſes there cited 
and relied on, they. will not be found to war- 


* 
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rant that general poſition.” Sir Sdn Smith's 
caſe, which is faid to be in point, only ſhews 


that a judgment of ſeizure of the franchiſes of 


a corporation, does not diſſolve it (a). But 
Lord Holt expreſsly ſays, “ I am of opi- 
nion that a corporation may be forfeited if 
| is the truſt be broken, and the end of the 1 in- 


"Fay In Trinity Term, 35. Ch. IId. a guo warranto was 


brought againſt the city of London for abuſing their fran- 


chiſes; and the judgment in favour of the crown was, *quod 


ibertater et privilegia, &c, capiantur et ſeiſantur in manus 
© regis,” By this judgment, the corporation was ſuppoſed | 
to be diſſolved; in conſequence of which, an act paſſed in the 

2d year of William and Mary (Ch. viii. & 1. anno 1690) 
5 declaring thoſe proceedings to be illegal, and reſtoring the 
members of the corporation to their former places. Sir 
James Smith was alderman under the old charter, and had 

not taken the oaths required to be taken by the 1 William 
and Mary, Ch. 8. previous to the 1ſt of Auguſt, 1689; in 


bong of which, it was ſaid, he had forfeited his of- 

In Michaelmas Term, 3 William and Mary, he 
ms for a mandamus, on the ground that the corpo- 
ration was diſſolved when its privileges were ſeized by the 
judgment, and that its diſſolution was recognized by the 


act, to reſtore its liberties ; in which caſe he was not a 
member of it when the oaths were required to be taken, 


and therefore had no office to loſe : but the court refuſed 
the naudamus, being of opinion, that the judgment of 
ſeizure of the liberties of a corporation, does not amount 


to a ſeizure or diſſolution of the corporation itſelf: and 


that as the corporation ſubſiſted in law, Sir James Smith 
Was all along a member of it, and ought therefore to have 


98 « ſtitution 
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CA TY 
« ſtitution perverted.” (1 Shower, 2.80. ) Nos 
one of its molt ſacred truſts is, the perpetuating 
of itſelf, according to the powers given it; and 


though Mr. Juſtice Wilmot ſays, in Colcheſter 


and Seaber, That before the act of George I: 
if a corporation ſlipped the day of electing its 


mayor, the crown might have iſſued a writ from 


chancery to make an election; that doctrine 
was never recognized by the courts of law; and 
at all events, the writ muſt have been directed 
to a ſufficient number of perſons to conſtitute 
the elective body; without which, a nanda- 
mus from the King' 8 Bench would be ineffec- 
tual. This point was decided in Trin. 14 
George III. the court refuſing to grant a man- 

damus for an election, becauſe ſome of the in 

tegral parts of the corporation were gone; 
which Lord Mansfield ſaid would be in fact to 
revive it (2). So in the King v. Monday, re- 
Por ted by Mr. Cowper (b) , though the queſtion — 


of the diſſolution of the corporation was not 


agitated at the bar, his lordſhip aſked, Whe- 
ther, ſuppoſing the corporate body conſiſted of 
twelve, and two were dead, there was any in- 
ſtance (where the charter has ſaid that the elec=- 
tion; ſhall be by the majority of the 8 0 in 


(a5 See : a Note of the King againſt the mayor and als 
aa of Colcheſter, in Mr. Doug. 2d Vol. of Controv. 
FElect. * 59. - 
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HE L LST ON. 35 
which it has been held, that ſix, which are a 
majority of the remaining 850 were ſufficient to 


elect? | Ys 7 0 
Mir. Juſtice Afton quotes two caſes; Rex 


was underſtood that, in thoſe circumſtances, a 


corporation was diſſolved. The former caſe is 


not reported; but the latter ſhews the opinion of 
Chief Juſtice Rider to have been, That where 
a corporation conſiſts of twenty, and an election 
is directed to be made by the major part; if the 


corporation be reduced to leſs than eleven mem 


bers, no election can take place, and it muſt 
be diffolyed. (See Sayer, 213.) Ina word, from 
all the caſes, it is clear that the doctrine of Col- 
cheſter and Seaber only applies to a corpora- 
tion which has been revived by the crown. 


Having eſtabliſhed the poſitions that Mr. 


5 Penhall muſt claim to vote as a corporator of 
the borough of Hellſton; and that the corpo- 


ration of which he once was a member, is gone 


beyond the paſſibility of revival, it ſeemed, 


3dly, to follow, that he could claim no right 
through a corporation which has forfeited all its 
rights whatever. The argument of thoſe gen- 
tlemen however has been, although we have 
loſt all the rights which we once enjoyed as 
an aggregate body; although we cannot do any 
one act for the benefit of the cominunity for . 


which we were inſtituted ; yet we can feed our 


P | cattle | 
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cattle on the common, and can come down in 
a poſt · chaiſe to exerciſe the valuable right of 

voting for members of parliament. But it muſt 
be recollected, that Mr. Penhall claims his 
franchiſes under the charters of Elizabeth and 8 
Charles II. and that thoſe charters grant the pri- 
vileges to the mayor and commonalty and their 
ſucceſſors. Can the commonalty then be ſaidd 
to be the ſueceſſors of the mayor and commo-- 
nalty? and can Mr. Penhall vote without either 

one or other? He never had any right but in 
conjunction with the other parts of the corpcra- 
tion conſtituted by the charters. If he claims 

as an individual, he is ſilenced by the charter; 
if as 4 corporator, by the judgment of the 

King s Bench; ſo that in either way, there 1 Wa 


public record againſt him. 


Independent of the abſurdity of one ee = 
conſtituting a corporation aggregate, and of 
one elector ſending two repreſentatives to tze 
Houſe of Commons ; if it ſhould once be de- 1 


cided, that the members of a corporation, 


though they abandon their charters and break 
their truſt, ſhall ſtill continue to enjoy the fight 
of voting ſo as to exclude the members of a 
new charter; other corporations will have too 
ſtrong a temptation to deſert their duty in order 
to monopolize this power. But the principle 
contended for by the petitioners, will prevent 
N = _ the 
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HELLSTON. 27 
the pernicious effects of ſach corruption, be- 
cauſe the crown, will interfere by a new charter 
of incorporation, „ and a committee of the Houſe 
of Commons will reſcue the real electors of the 
borough from an unjuſt attempt to deprive them 
of the right of repreſentation, 5 


Mr. PARTRIDGE. 


The caſe for the petitioners being concluded, d 
Mr. PARTRIDGE ſaid, He was counſel for Mr. | 
Burgeſs and Mr. Abbot, who had been returned 
by the only ſurviving member of the ancient. . 
corporation of Hellſton, and who hoped to 
ſupport their title upon principle and authority, 
as well as former deciſions. Aware of the ſtrong 
ground on which he ſtood, his friends on the 
other ſide had ſaid, That the committees who 
had decided this caſe, were miſtaken i in their 


a. De opinion of the law, and that a caſe had ſince 
been determined by the court of King” s Bench, 


perfectly applicable to the preſent queſtion, and 


= , founded on all the authorities which had been 


cited. It was ſingular, however, that if thoſe 


"MW authorities contained the ſame principle, it 
2 ſhould have been neceſſary to argue fo much at 
1 5 | length the caſe of the King and Paſmore. In 


proving the reverſe of this propoſition, he 


2 ſhould follow the courſe already pointed out to, 


um; and premiſing a ſhort hiſtory of che bo- 
7 2 5 J rough, 
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rough, ſhould proceed to conſider what was s the 
law on this ſubject previous to the caſe of Cul- 
cheſter and Seaber. 2dly, The determination 
in that caſe; and 3dly, The ſubſequent caſe 
of Paſmore, which has been ſo much relied on. 
The committee would obſerve, that the charter 


of Elizabeth is not an original grant, as it re- 
cites two prior charters, one of John, and one 
of Richard II. the grantees of which were not 


the mayor and comonalty, but the burgeſſes of 


Hellſton, who had perſonal privileges conceded 


to them by thoſe charters. The two objects 


which the crown had in view, in the reign of 
Elizabeth, were to ſuperadd a mayor to thoſe 
buorgeſſes, in order to introduce a better ſyſtem 
of government and police; ; and to revive in the 
corporation the privilege of ſending repreſen- 
tatives to parliament. Under this charter, the cor- 


poration continued till the year 1769, when ſome 
perſons who are ſtated to have had conſtitu- 


tional, but who appear to have acted from ſelfiſh 

motives, commenced ſuits at law to deprive the 
_ exiſting members of their rights; and ſucceeded 
ſo far, that they reduced the corporation to ten 
freemen, who (having no mayor amongſt them, 
whoſe concurrence with two aldemen was ne- 
ceſſary to appoint a ſucceſſor to his office) were 
unable to do what was required by the charter 

to Perpetuate the body. Under theſe circum- 


ſtances ; 


VN OT NS TI OE OTE OOINED " „ 
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en 4s 


ſtances, the inhabitants of the borough applied 


for a new charter. Whether the members of the 
old corporation ought, in conſcience, to have 
joined them, is not the queſtion; but they were 
certainly, in point of law, juſtified in oppoſing 
the application, which they uniformly did, and 
in rejecting the grant. Their oppoſition was 


ſo well founded, that the officers of the crown 
heſitated much; and though at laſt they ap- 


proved of the new grant, they never gave their 


opinion that the old corporation was entirely 


diflolved : for a great law authority, who now | 
preſides i in the court of Chancery, inſerted with 


his own hand, in the draught of the charter, 
That it was in danger of being d Holved; which 
words the new grant bears 1 in its preamble. The 


queſtion therefore reſults to chis, What was the : 
ſituation of thoſe old corporators at the time 
the new grant paſſed 2 and whether, eo inflanti, 


they ceaſed to be any thing but individual in- 
habitants of the borough ? He was willing to 


admit, that a corporation might be diffolved 
by ſeveral means: it might ſurrender its pri- 


vileges by record; but that was not pretended 


here : it might forfeit them by negligence ar 
abuſe : in which caſe a legal proceſs was neceſ- 
ſary to reduce it. And laſtly, it might expire 
by the death, either civil or natural, of all its 
D 4 e members, 
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members, which bad not yet happened in Hell- == 
ton. But he ſhould certainly deny, that cor- 


porations were ipſo facto diſſolved whenever, 
from circumſtances, they could not act in a cor- 
Porate capacity; for that was at beſt an infer- 


_ ence drawn from the caſes in the books which 


did not by any means eſtabliſh ſuch a poſition, 


as they only laid down what in the nature f 


things muſt happen, that when bodies politic 


Joſe the power of allng up vacant offices, they 4 


muſt 1 in time experience a total annihilation. . 
5 Corporation of Brothers and Siſters. ] The 
Firſt authority is from Roll's Abridgment; 


but the author does not ſay ſo broadly as 


is laid down in Comyns's Digeſt, chat if there bea 
= corporation of brothers and ſiſters, and all the © 
ſiſters die, the corporation is diſſolved; but that 
all the acts done by the brothers are void; and 
the reaſon is, that this is not a perfect corpora- 
tion. Accordingly, in 6th Viner, 282, the queſ- 
tion was, Whether à leaſe made by the brothers 


be good ? and it was held to be void; but the | ; 


corporation was not {aid to be diſſolved. 
Abbot and Convent.] The next caſe is that 
of the Abbot and Convent; where it is ſaid.— 
While che Abbot lives, che corporation ſub- 


fiſts: Which proves no more, than that while 1 


the corporation is alive, it is not dead. 

Duo Warranto Caſe. 12 As to the London quo 

5 W fun caſe, it was undoubtedly argued by 
perſons 


l.. 
perfons of great ability; but the direct queſtion 
was, Whether the corporation was forfeited 

by the miſconduct of the members? And though 
che arguments of Counſel branched out into a 
very extenſive field, they can only have the au- 
chority of argument; and were afterwards quel. 


q _ tioned by equally great Lawyers. 


Bewaley.] The cafe of Bewdley, confidered as 
a Parliamentary caſe, was in his favour, and by 


no means concluſive againſt him as a legal autho- 
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rity: There were two charters, one of James the 
' Firſt, the other of James II. which being no- 


= toriouſly void, though acted upon for ſuch a 


length of time, that the old corporation became 
s imperfect, a new charter was granted by the 
Crown in 1707, two days before the diſſolution 
of Parliament. The Whig Miniſtry were then 
in power; and this charter, granted at ſo oppor- 
tune a ſeaſon, ſhews that Whigs, when in of- 
fice, can ſerve an occaſional purpoſe as well as 
others. In the ſucceeding Parliament the diſ- 
pute was between Smith, Who was elected bai- 
liff by a majority of the old burgeſſes, and 
Slade, who was appointed bailiff by Queen 
Anne's charter, and who had but a ſmall majo- 
rity in his favour, though of courſe ſupported by 
che adminiſtration ; but in 1710, the Tories 
having the aſcendency, ſeated their members 
under the old charter, and did then what was 


proper 
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FEE e 
proper to be done, by addreſſing the Queen ta 
direct a ſcire facias to be iſſued for the repeal of 


the new charter, in order that the queſtion 


might be diſcuſſed in a court of law. The judges 
did not agree as to the diſſolution of the old 
corporation; all of them thought it a queſ- 
tion of great moment; and Mr. J. Powell was 
of opinion that it was not diſſolved. The point 
was never finally determined, as the diſpute was 
compromiſed ( fee P. Wi lame); 0 but though 
the authority 1 is not deciſive, it ſhews that, in 
the year 1710, the Houſe of Commons was 
of opinion, that a new charter, not accepted by 
the ancient burgefles, notwithſtanding. the for- f 
mer corporation could not act as a body 
politic, did not confer the right of voting for 
members of Parliament (Se 16 Jour. P. 439.) 
It is remarkable, too, that in the Journals of 
1708 (p. 97.) it appears that Smith had a 
judgment of the King's Bench in his favour, 
vrhich the Houſe choſe to diſregard; and when | 


the Counſel were ordered to be called 1 in to be 


acquainted with the reſolution, they were found 
to have 27thdrawn. 


_ Banbury. ] As to the Banbury WY the ap- 
plication to the Court of King's Bench was to 


remove the Recorder, becauſe there was no 5 
mayor, nor a poſlibility of procuring one, and 
undoubtedly the event was adverſe to him ; but 


he 


2 
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he was by the nature of his office aſſeſſor to the 
mayor: ſo that the mayoralty being vacant, the 


Court might ſay that the recorderſhip, which is 


an attendant office, ceaſed, without declaring 
all other offices, however unconnected with 1 it, 


to be void. 
In Durham, though the act t of the 25 Cha. Il. 
Ch. 9, directs the election to be made by the 


major part of the mayor, aldermen, and freemen, 


members of Parliament continue to be choſen : 


by the freemen, notwithſtanding: a mayor has 
. not been known in the corporation for many 
: years; ; and there 15 no Poſſibility of e | 
one. Tg 


7. zwerton.] With regard to the: Tiverton 5 


= Fo he had alſo been favoured with the reports 


of Sir Philip Yorke and Sir Clement Wearg ; 5 


and he muſt ſay that theſe reports, which, in 


| his apprehenſion. did not differ from the opi- 


nions of other lawyers, were not ſo decifive 


againſt the old corporation of that Kool 


they were ſtated to be; for, towards the con- 

_ cluſion, they adviſe the new grant to be paſſed, 
becauſe, if the old corporation is diffolved, 
they conceive nothing but a new grant can re- 
vive it; and if it isnot diſſolved, the new grant 

> will not deprive its members of their rights; ſo 


that Bhs queſtion i is left open to either alterna- 
tive. 


24 


. 
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tive. Befides, in the Banbury and Ti irerton 
caſes, it does not appear but that the new 
charters were accepted; which ae 
thoſe caſes from the preſent. 


But it is ſaid, an act of Parliament paſſed 


foon after the Banbury caſe ; which is a legiſla- ö 
tive interpretation of the difficulty. Mr. J. 


Aſton, however, in the Colcheſter caſe, refers 


to that act, and ſays, the Legiſlature did not 
mean to conſider corporations fo ſituated as dif- 
folved, but meant to enable them to recover 
their perfect form; for, if they were actually 
diffolved, nothing but a new charter could re- 
vive them. As to the claufe which requires as 
many perſons to attend at a ſubſequent election 
as were neceſſary before, the intent of it is, that 
notwithſtanding the interference of the King's 
Bench, an election ſhall not be made, except 
agreeably to the charter; but it does not follow, 
from that caution, that ſuch corporations are 
diſſolved in toto, becauſe the fame obſervation 
recurs, namely, That if that were the caſe, che 
act would fruſtrate its own intention. With re- 
gard to Maidſtone and Caermarthen, their 


cafes ſtood on a different ground, in as much 


às the new charters were accepted by a majority 5 
of the old corporators; ſo that he felt little preſ- 


ſore againſt him from the decifions prior to that 


of Colcheſter and Seaber. The force of that de. 


termination, 
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termination, in his favour, had been felt by the 


gentlemen on the other ſide; and they had ju- 
diciouſly attempted to draw the attention of the 
committee from it; for it undoubtedly proves, 
that though an integral part of the corporation 


. be loſt, ſtill the remaining members retain cer- 


tain rights. According to their argument, the 
moment the mayor was removed, the corpora- 


tion was at an end. Where, then, was the ne- 


ceſſity of the acceptance of the new grant by the 
remaining old corporators, which was however 
much relied on? The principal conſideration 


for the court was, Whether the old corporation 


was abſolutely gone; for if ſo, the debt was not 
due, It could only be conſidered as due, on 
the ſuppoſition that the old corporation ſtill 

ſubſiſted to ſome intents and purpoſes. We are 
told the operation of the new charter was to 
enable the corporation to take its preſcriptive 


rights; but the preſcription could not have been 


perfect, if the corporation had at any moment 
ceaſed to exiſt. Lord Mansfield expreſsly ſays, 
© The corporation is not diſſolved by the judg- 
ments of Ouſter, and ſubſequent deaths of 
ce the mayor and aldermen ; tho” they are with- 
e out their magiſtracy, their cunfiiturien is not 
« deſtroyed and gone; their former rights re- 
* main. Would not a freeman of Colcheſter 
0 * (all continue to have A mn of common, or 
(4 cc to 
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« to vote for a member of Parliament ?” Surely 
it is not too much to aſſert, that ſo great a Judge 


would not have hazarded the opinion, except he 
had been ſatisfied of its truth. Mr. Juſtice Wil- 
mot ſays, the difference is between a judgment 
cc againſt the corporation itſelf (for that may be 
_ « a forfeiture) and a judgment of ouſter againſt 
& jndividuals. God forbid that the rights of 
ce the innocent ſhould be loſt and deſtroyed by 
e the offence of individuals. 
then agree, that a corporation is not deſtroyed by 
jñjudgments of Ouſter againſt individuals. Hell- 
ſton was reduced to its e 1 ſimilar 


| Judgments. 


Mayor and Merten of Colcheſter] As 0 
uh ſubſequent caſe of the King againſt the 
mayor and aldermen of Colcheſter, a note 
of which is in Mr. Douglas's 2d vol. of Elec- 
tion Caſes, p. 59, all that the court decided 
was, that it could not grant a mandamus to 
reſtore an integral part: and Lord Mansfield 
diſtinguiſhes that caſe from the preſent, when 
he ſays, the reſt of the corporation created by 
the temporary law is alſo gone; /o there is not 


« a ſingle member left.” 


| King and Paſmore.] The enquiry, e 
reſults to this, Whether the King and Paſmore 


has finally decided the point? The queſtion in 


that caſe WAS, Whether William Paſmore Was 
| . mayor 


The judges 
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mayor of che corporation? which made it neceſ- 
ſary to enquire, whether the new charter was du- 
ly accepted ? But it appeared that the charter was 
directed to many perſons by name, the majority 
of whom certainly accepted it. Without, there- 
fore, being diſpoſed to queſtion that deciſion, 
it does not follow that, becauſe the Court de- 
cided the acceptance was valid for the great 
purpoſes of civil government, that it alſo de- 
cided, that no right whatever remained in the 
members of the old corporation. On the con- 
trary, the Judges cautiouſſy and very properly 
avoid that diſcuſſion. Lord Kenyon ſays, “ the 
= © general queſtion is, Whether the charter of 
« Geo. III. was accepted * He adds, “ When 
« an integral part of a corporation is gone, 
cc without whoſe exiſtence the functions of the 


= <© corporation cannot be exerciſed, and the or- 
= © «c poration has no means of ſu pplying that in- 
Tr tegral part, the corporation is diſſolved to cer- 
| &« tain purpoſes.” It is clear, therefore, that his 
= Lordſhip did not conceive it to be diſſolved to 
1 all intents and purpoſes. Mr. J. Aſhurſt ſays, 
1 chat in the old caſes the word 4; ſolved is uſed in 
an equivocal ſenſe ; but it is now contended, 
£ 1 that it is perfectly clear, and means a total anni- 
3 hilation of all the rights of che community and 
its individuals. But a body politic may be 
1 ſaid to be diſſolved quoad its corporate exiſtence, 
—_ and not diffolved quoad certain rights of its 


members ; ; 
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membew g as it is undoubtedly Juſt, that Aber 

perſon has complied with all the terms of a 
charter, he ſhould emoy its benefits. It was 


not in Mr. Penhall's power to prevent judg- 13 


ments of ouſter againſt others; and therefore 
he ought not to be involved in the puniſhment 


of their guilt, He was admitted a freeman in 
1944. Till the year 1769, the charter under 


5 Wehr he acted was never queſtioned, and no 


proceſs has ever been inſtituted perfonally againſt 
him, - What legal magic, therefore, can de- 
prive him of rights which have been veſt- 


ed in him ſo long, and exerciſed fo frequently ? 


Every corporator has a perſonal right of very 
_ great importance veſted in him; and as to the 
abſurdity of the rights of a corporate body a 
veſting in one individual, the caſe of the abbot, 


whoſe convent is entirely dead, is a ſufficient 
anſwer to the objection. The charter of Eliza- 


does not require the preſence of the mayor 


at an election; for if there be no mayor, che 


ſenior alderman, and, in his abſence, the next, 
or the ſenior freeman, is directed to preſide. 


| Where, chen, are we to ſtop while any remain? 


but if this be the caſe, under the charter of 
Elizabeth, the argument would be much ſtronger 
in his favour if that charter was removed ; for 

it will then be found, that in the time of "9 
John, 74 — burgeſſes exiſted i in Hell- 


ns ty 
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ſton, without either mayor or aldermen ; and 
that they returned members to parliament before 
| thoſe offices were known to them. It will like. 
i wiſe appear, that in the reign of Richard II. 
they accounted with the crown by the title of 5 
Burgeſſes of Hellſton; fo that the primary rights 
of the burgeſſes remained, though the participa- 
. tion of them was extended to others, and muſt 
revert to them alone if thoſe officers were re- 
| moved. His client, therefore, ſtood on a double 
ground, the charter. of Elizabeth, and (if that 
| was diſallowed) the ancient rights of the burgeſ- 
ſes. But he did not apprehend that it was the 
: intereſt of his friends on the other fide to im- 
4 peach that charter ; for then they muſt contend R 
; that the crown had a right to create a borough 
which was much diſputed before the union, but 
I which would certainly be an infringement of that 
treaty if attempted. now. All they would gain 
by that meaſure would be, to undermine the 
XX ground on which his clients ſtood, without 
5 5 1 ſtrengthening their own. The right he con 
1 1 for had been recognized by two former 
4 f committees, whoſe deciſions, if Lord Grenville' s 
hte act had exiſted, would have been final.— 
B Since che laſt of theſe, three returns had paſſed 
HZ Z 4 ednet. What became of the activity of 
he other fide during this time? He did not wiſh | 
6-1 the preſent committee to follow r che a 


go -C Avg $8 SS © 

deciſion of hide predeceffors ; but he truſted that 
the additional argument of the King and Paſ- 
more had received a ſufficient anſwer to induce = 
them to be of the ſame opinion. 


 Evipexce. | 


The counſel for the fitting members dion "# 
called Mr. Johns, who was town- clerk; he took 3 
the poll in the elections of 1754 and 68, pre- 1 

vious to the grant of the new charter; and , in 
74, 80, 81, 84, 86, 87, go, fince the ne, 
charter. At all theſe the returns were made by 1 | 
Penhall and his colleagues. In 1784, Mr. 
Rogers, who was recorder under the new char- 7 
ter, was elected by the remaining members of 
the old corporation; but there were then on 
two candidates, no conteſt having taken place CE 
fince the year 80. Mr. Penhall is eighty years a 
old, and ſubſcribed the return of the members 9 ; 
= OOTY FP 
Ihe charter of the 2 1 Elizabeth, confirmed : 
by another of the 16th Charles I. erected the 
corporation as it ſtood previous to the new 
grant. The charter of Elizabeth recited a 
Prior charter of King lan 
The copy of a return, 26th Edward II. be- 
ing produced from the Tower, it appeared to 
e as all returns vera at chat de 2 the 
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| ſheriff; who to the names of the members return- 
: ed, added thoſe of their manucaptors. 
| Another return was produced of the reign of 
= Hairy 6th; and, by the original Pipe-office 


Roll it appeared, that in the time of Richard II. 
EE rhe burgeſſes of Hell Ion accounted with the 


crown for a farm of 25 marks by that name. 
The alteration of the Aebebey General in the 
draught of the charter, by inſerting the words 
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„ in danger of being diſſolved, in place of ab ſolutely 
4 4 ſolved, was alſo proved ; which words vere 
= . alſo in the recital of the charter. 


Mr. Lis | 


I The idee being cloſed, Mr. Law: laid, 
7 be was ready, notwithſtanding the former de- 
| cifions of the committees in his favour, to meet 
; the diſcuſſion de novo, and to argue it either 
1 | as a legal or conſtitutional queſtion; becauſe he 
. was of opinion, that tho' the corporation of Hell- 

bes could not continue itſelf without the aſſiſt- 
: | ance of the crown, that circumſtance could 
4 not affect the veſted rights of the former cor pora- 
1 tors; and tho' other members of that body were 
F i | | ouſted of their. gs Mr. Penhall's N 
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had been JOG TORY by forty years « poſſeſſion, , 
had frequently been a&ed upon, and had been 
acknowledged by the recorder under the new 
| charter, who accepted. a return made by thoſe 
very perſons with whom Mr. Penhall acted, and 7 

Z of whom he is the ſurvivor. _ 
As to the mace and other . of #598 

he conſidered them to be gaieties, as they have 
been called in ſome. of the old books, not 
at all effential in the borough. The bur- 
geſſes enjoyed rights in a corporate capa- MW 
city from the earlieſt times, and accounted MY 
with the crown in the time of Richard II. long 
before a mayor. was known in Hellſton. If 
cherefore they exiſted before that officer was in- 
woduced, why ſhould they not exiſt after, he «7 
was removed? He would acknowledge, That 
where the number of members conſtituting a 
corporation was definite; as for inſtance, 
twenty, it had been doubted by great autho- 
rity, V hether. fewer than eleven could ac? 
But where the number is indefinite, the right Xx 
muſt neceſſarily accrue to the ſurvivors. Mr. 55 
Penhall being therefore the ſole ſurvivor, was a 
I corporation in himſelf; which is a poſition juſti- 
ied by the civil law (from whence we borrowed 
dhe conſtitution of bodies politic) as appears by 
tbe Pandects (Lib. 3. Tit. 4. Lex. 7 § 2.) Si 
"ue © univerſizas ad unum x -redit magis admittitur 
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ce eum convenire & conveniri; cum jus in 
«© unum reciderit et et nomen univerſitatis (a). 
= 80 in che caſe of Sutton's Hoſpital (10. Co.) 
: 4 many governors were named, and the ſurvivors, ; 
dor ſurvivor of them, empowered to fill up their 
number to ſixteen ; but it might by poſſibility 
happen, that the ſurvivor ſhould be called up- 
on to act as ſole governor. But it was ſaid, 
The grant of the new charter muſt be void in as 
much as it purported to beſtow this right; to 
which he anſwered, that the grant would in 
time beſtow all it intended; and that it was not 
| — that every part of it ſhould take effect 
at the ſame inſtant. Neither was there any rea- 
ſon why the crown ſhould not give all it could, 
though it might not be able to grant all it 
wiſhed; an inſtance of which occurred in 
the College of Phyficians, whoſe charter ap- 
pointed the Lord Chancellor, the two Chief 
_ Juſtices, and the Chief Baron, its viſitors ; bu: 
tho? it was holden upon ſolemn argument, That 
the King's Bench had a ſuperior viſitatorial autho- 
Kos, and that clauſe was taken to be void; j Tru the | 


I LOI EP 
r 


5 dt Quod 6; in unum 8 bot hic cotiarl jure 
1 convenire et conyenyiri cum et per unum jus communitatis 
keptineatnr et conſervetur quamquam ab uno collegium non 
' conftituatur—Neratius tres collegium facere dixit et hoc 
magis ſequendum eſt. (L. 85. de Verb. W Perezius in 
Cad. 2. 11, Site 17. 5 14.0 "47 | 
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charter remained valid in every other reſpect. 
See 1 Black. Com. 481 1. He ſhould not there- 
fore be driven to contend, chat there might be 


two corporations with co- extenſive powers in the 


ſame place. The new grant conveyed every 


thing to thoſe who accepted it, except that right 


which they knew to be veſted in Mr. Penhall 


as a member of the old corporation. At all 
events, it was never ſaid, that the ſubject 
could be deceived by a grant from the crown, 
though it was an undoubted principle that the 
King might. He requeſted the committee to 

attend to the caſe of Colcheſter and Seaber, 
pwhich was decided by very able and cautious 
judges, and which has been recognized by the 
preſent court of King's Bench, in as much as 


they have ſaid they can reconcile that caſe with 
the King and Paſmore. By the authority of 
Colcheſter and Seaber, and indeed of all the 
books, it appears that a corporation may exiſt 


as an imperfect body; and by a ſpecies of pal - 


ſy, like the human frame, retain ſome of its 
functions, though it has loſt the power of exer- 


ciſing others; but his friends ſeemed to con- 
tend, that it could only die of an apoplexy, 
and muſt periſh at the firſt ſtroke. The right 


ol ſending members to parliament, tho' derived 
originally through the-corporation, is a perſonal 
nee ; and the e of che members were 

* formerly 
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bormerly collected, not from the property of the 
= body. politic, but from that of the individuals C 
repreſented. So alſo the fee-farm rents, the twen- 

8 „ ty- five marks in evidence, were conſidered as 
he perſonal debt of the individuals, and not le- 

vied on the corporation lands. { See 2 Raym. 952.) 
But the burthens being perſonal „the privileges 
| XZ oughttobe ſo too; and accordingly, in Bagg's 
h TH caſe (11 Co. þ: 98.) it is ſaid, When a man : 
E MW js a freeman of a city or borough, he has a 
6 frechold in his freedom for life.“ Nothing 
1 55 IS then but his own act can diveſt him of that free · 

bold; and it might as well be ſaid, that if a 
- tenant for life, with the power of making leaſes, 
makes a valid leaſe, and afterwards forfeits, the 
S leaſe is void; or, that when by act of parlia- : 
ment, the privilege of holding two livings is 
given to Maſters of Arts, it would be loſt to 
thoſe who have taken their degree, if the uni- 
verſities ſhould afterwards happen to be diſ- 
ſolved. He muſt admit that one learned 
judge expreſely ſaid, in the King and Paſ- 
1 more, that the corporation was diſſolved. But 
che ex preſſion of the Chief Juſtice, ſo often 
repeated, „that it was diſſolved to certain 
== purpoſes,” ſeems clearly to mark his opinion, 
7 thatirſtill ſubſiſted to ſome intents. It was ſaid, 

| that it would be difficult to claim a right of com- 
mon in the circumſtances of his client; but as 

it had been decided that a privilege of exemp- 
E 4 | tion 
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tion from duties granted to a corporation, was 


to be exerciſed, not by the corporate body, but 
by the individual members, it would be enough 
to ſtate the cuſtom, that thoſe who were ad- 
mitted freemen by the corporation, who were 
reſident, and had not been disfranchiſed, ought, 
and were accuſtomed to enjoy a right of com- 
mon, with or without ſtint. None of the rea- 1 
ſons given in Gateward's caſe (6 Co. 60.) againſt 
the claim of a mere inhabitant to a right of 
common, apply to a freeman. It was there 
ſaid, that an inhabitant. as ſuch, has no 'defi= 
nite eſtate; but a freeman has a freehold eſtate, | 
both of continuance and certainty. It was like- 


wiſe ſaid, that though an inhabitant ſhould re- 


leaſe, the right would commence again the 
moment another perſon occupied the houſe: 
ſo. that the common could never be extin- 
ound cultivated; but if a free- 8 
man once ſurrenders his franchiſe, it is gone for 1 
ever. He had only, therefore, to ſue out the Ml 
writ of common; the words of which to the ſne- ; 
riff are extremely general: Precipe A. &c. quod 
permittat B. habere communiam paſture in C. quam 
8 bet. Reg. 155: and in the title, 
de Eſſendo ene de Theolonio,” where a 
burgeſs claims to be quit of toll, none ß 
the writs mention the exiſtence of the corpora- 
tion, but merely ſtate cum ipſe ficut caleri 
0 e ville de B. per chartam, &c. qui» 


guiſhed, or the g 


Habere debet et 


- 66. etus 


3 
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1 etus fit et eſſe debeat.” Theſe, or perhaps 
better reaſons, induced Mr. Juſtice Yates, who 


vas a very eminent ſpecial-pleader, to concur. 


= with Lord Mansfield (which was not his pre- 


= railing foible) in the opinion that a right of 


= common full remained” in che ancient e 
rnators. 


In the report of the cuſp by Sir SOR "ik 


ros, it appears that his Lordſhip. expreſſed 
bis opinion by an interrogation ; but that is the 
# ſtrongeſt poſſible mode of aſſertion, and as ſuch. 
is uſed by Mr. Douglas, in page 32 of his In- 
troduction, when he aſks a een not inap- 
plicable to the preſent argument, . WI 


Vhat 1s 
« the meaning of making the laſt dees ies 
< tion of the houſe final? Is it not faying, that 
* an adjudged point, however improperly de - 
« termined at firſt, ſhall be concluſive: and 
ce binding in all ſucceeding, caſes ?” But if his 
friends were not content with that mode of ex- 

preſſion, they would find his Lordſhip, in a 
cotemporary reporter, (1 Blackſtone, 591.) ex- 


Freding himſelf more clearly thus: I am of 


opinion, that the corporation is not diſſolved, 
E 


8 


mon, to votes for members of parliament, &c. 
„ Theſe privileges are not loſt by the ouſter of 
* a mayor.“ Mr. Juſtice Blackſtone muſt be 
poſes to have concurred i in this opinion 1 0 


he 


| © but only depri ved of its magiſtracy; the free- 3 
= © men are ſtill entitled to their rights of com- 
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he would bave marked bis diffent in his Com- | 
mentaries; where he is to be underſtood, that 
the five powers enumerated, are neceflary only | 
inthe orginal conſtruction and perfect ſtate of 
bodies politic. He does not ſay, That by the 
impriſonment for inſtance of their members, 
or the extinction of ſome of their parts, they 
ſnall be diſſolved. The very oppoſite doc- 


trine prevailed in Colthefter and Seaber; and 


had it not been ſo held, the bond would have 
eſeheated to the crown, and muſt have been 


regranted. In that caſ e, the new corporation : 1 0 


muſt have ſued as aſſignees of the crown, there 
being no act of parliament to enable the mem- 
bers of a new charter to ſue in their own name, 
as is the caſe with regard to ſheriffs, bonds, and 
the aſſignees of bankrupts—but the new corpo- 
ration relied ſolely on the right of the old, and 

it was decided; that the bond did not eſcheat. 
Mr. Law now entered more minutely into 
che diſcuſſion of the caſes which had been cited; 
and obſerved, that a friend of his (Mr. Eaſt) 
had thought himſelf re-arguing the King ang 
Paſmore, and had aſked, What right Mr. Pen- 
hall could have when he ceaſed to be a corpo- 
rator? but that was begging the queſtion, as 
he was not diſpoſed to admit the poſition." The 
_ caſes in the books, in his apprehenſion, proved 

that a enen was diſfolved 175 the death: of 


„ cel 


© 
3 


fire. 7 
all its members, and by nothing leſs. Many in- 


ſtances occurred in the quo warranto caſe of 


corporations who had loſt their mayor, and 


to which the crown had added a cſtos; but 
that circumſtance proved, that though they had 


loſt an integral part, they were not diſſolved, 


=” as the crown would not, like Mezentius, join the 


living with the dead. He truſted, therefore, 


that the committee would be of opinion, that 


the old corporation of Hellſton was ſtill repre. 


XZ ſented by Mr. Penhall, though it ee now 


* Lacerum crudeliter ora.” 


£ Mr. Doveras, ag. 

5 his 40 ſaid, That although the learning 
in which the queſtion was involved, were of an 
abſtruſe nature, the queſtion itſelf, in his ap- 


prehenſion, was ſimply this, Which of the two 


parties before the committee is the corporation 
of Hellſton? for if Mr. Penhall choſe to claim 
as an inhabitant, he was outnumbered by thoſe 
who ſupported his clients. He is ſaid, indeed, 
to poſſeſs rights under ſome charter previous to 
that of Elizabeth ; and that if the ſubſequent 
charters were overturned, he was ſtill an ele. 
mentary burgeſs of the borough; but does it 
follow, becauſe he was illegally choſen under 

the charter of Elizabeth, that he was a good 
Þurgeſs under that of King John? His friends 


bo N MTS En. 
had not yet aſcertained the mode of election in 


thoſe early times, though it was neceſſary for 0 


their argument to prove, that he was duly 
elected, admitted and ſworn, a burgeſs of 
the old corporation, which ſubſiſted without 


mayor or aldermen. The title therefore was 


imaginary, and the committee would recollect, 
that in thoſe old charters, the word burgeſſes was 


5 not neceſſarily a term of 1 ncorporation 9 but that 2 1 


it as frequently meant the tenants of burgage- 

poſſeſſions, according to the opinion of Lord 
Holt. Thus, in Saltaſh, the burgeſſes are not 
corporators, and the grants are to them and their 


heirs, and not their ſucceſſors. Little can be 
collected either from the returns or from the 


pipe-roll, which merely deſcribes the bur- 
geſſes as men of Hellſton, from whom the 
fee- farm rent was received. The city of 
London, in the ſame way, accounts oo the 
deſcription of Civis Londinenſes ; but it 
would be abſurd to infer from thence, - that N 
hey had no mayor, or other officers who were 
| known to belong to the corporation. But what= | 
ever may have been the former conſtitution of 
the borough, the charter of Elizabeth new 
moulds it, and defines preciſely what ſhall con- 
ſtitute a burgeſs in future. The beſt defence 
for Mr. Penhall is, That he is a member under 
that charter; and the queſtion then will reſult 
to this, Whether the charter of Elizabeth, or 
er 
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= that- of the preſent reign, 1s the ſubfiſing chars : 
1 | ter of the borvugh ? as it is admitted, on all 
= hands, that two charters, with co- extenſire 
powers, cannot ſubſiſt in one place at the ſame 1 
time. But if the latter charter be void in the 


moſt eſſential point, the ſubjects who accepted 
itt on that condition are deceived, which is in- 


deed attempted to be juſtified ; but what is 
more, the crown is deceived, in as much as it 
intended to impoſe what is not merely a fran. 


chiſe, but alſo a duty, and was at one time con- 


| fidered as a burthen. On both theſe grounds, 
= therefore, the committee muſt declare the char- 
ter to be void, though the court of King) * 


: Bench bas decided i it to be valid. 


is friends on the other fide had | placed great 
| reliance on the caſe of Colcheſter and Seaber ; 
but he did not think it neceſſary to controvert 
hat deciſion, as the Judges in the King and 
paſmore had declared both caſes to be recon- 
dileable. The latter caſe had the advantage of 
being canvaſſed i in more diſpaſſionate times than 


ſome of thoſe on the ſame ſubject which pre- 
ceded it, and clearly eſtabliſnes chis poſition, 


that when a corporation has loſt its chief powers 
of action, and the crown, by a new charter, 
erects a body politic, into which it transfuſes the 
rights of the former corporation, and addreſſes 
the * to a number of inhabitants, among 5 
8" e 5 whom 
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whom the remaining old corporators are incl ud- = 
ed, the acceptance of the majority of the whole 
will bind the reſt, although the old corporators 
_ ſhould refuſe their aſſent. For though a noble 
Judge faid, that the old corporation was only ß 
diſſolved to certain purpoſes, he afterwards ex, 
plains that ex preſſion by ſaying, that the King 
may revive all the rights of the old body, either 
in new or in the old corporators. The rights of 
the corporation, perhaps, did not revert to the 
crown. They might be in abeyance, like a 
peerage which deſcends to coparceners, but 
which cannot be aſſumed till the crown grants it 
do one. The operation of the charter might be 
to veſt choſe rights in the new. corporators by 


grant, and to revive and perfect them in the old, 


by a ſpecies of remitter. The certain purpoſes 
: for which the old corporation was ſaid to exiſt, 
were to prevent the eſtates belonging to it from 


reverting to the donors or eſcheatingto the crown, 


and to keep alive a poſſibility of having its rights 1 


revived. For though the right of common, and 


ſuch other rights muſt neceſſarily be exerciſed 
by individuals, the fee ſimple or inheritance is 
in the corporation, as appears from the caſe in 


Saunders. And in Bagg's caſe, though a free; 


man is ſaid to have a frechold, he is ſald to 


have the inheritance with others. It ſeems 


with 


to follow, therefore, „ that if the inheritance MR 
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: with . others is gone, his own Kachel de- 


termines. | Lord Mansfield does not tay 
that while the rights of the corporation are 
in abeyance, a freeman could exerciſe any. of 


f them: 80 that perhaps he might continue t 


have a right of common, without having a 


right to exerciſe it. The difficulty of elaiming 


ſach a right any other way than through che 


7 corporation, is a ſtrong argument againſt its 
; exiſtence. It does not appear by the Regiſter, 5 


that the precipe quod permittat habere communiam 


is adapted to corporators; but ſuppo ſing that 
it is, it does not follow that the title muſt not 
be more explicitly ſtated i 1n the declaration, as 
was done in the caſe of the city of London and 


Lynn Regis; by the report of which it appears, 


| chat the writ was not referred to; but the de- 
| claration ſtates the exiſtence of the ancient cor 
poration of London, and the freemen claim the 
exemption under it. (See Mr. Henry Black- = 
one's Rep. 206.) : 


The argument drawn from the hardſhip ofihe 


caſe is plauſible, but is not juſt ; for though it is 
hard that the rights of the innocent ſhould he 
uyured by others, if the law of England ſays 
= that muſt ſometimes happen, individuals muſt 
2 ſubmit. The corporation is truſtee for the 
lights of its members, who like all perſons whoſe 
eſtate is managed by truſtees, are in a great de- 


Sree in | their power. Mr. Penhall's caſe was 
different 
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different from the abbot of a” convent, who, like 
the dean of a chapter, was a corporation in 
| himſelf, and with the convent made a corpora- 
tion aggregate. He might therefore ſubſiſt 
alone, and retain the powers of profeſſing others, 
notwithſtanding the convent was gone. The 
ſame obſervation was applicable to the corpora- | 
tion of Durham, which, though it had loſt its 
mayor, had not loſt the power of perpetuating 
itſelf, as the different Guilds filled up the va- 
cancies that from time to time happened in them, 
by the admiſſion of new freemen. If that argu- 
ment failed Mr. Penhall, there only remained 
the other ground for him to ſtand on, which muſt 
be perfectly untenable, except he could prove 
that he was admitted a member under the old 
charter of Richard II. or of John (if any ſuch 
exiſted) previous to the grant of Elizabeth. 
On Thurſday, the 23d of December, the 
committee informed the houſe, by Sir Adam 
Ferguſſon, that they had determined, That 
James Bland Burges, Eſq. and Charles Ab- 1 
bot, Eſq. were not duly returned burgefſes 
to ſerve in this preſent parliament for the bo- 5 
rough of Hellfton, in the OP of Cornwall; 
and alſo, i = 
That Sir Gilbert Eliot, Bart. ad 8 = 
| 1 Eſq. were duly returned ms 5 
for the ſaid 3 and alſo, ! ? 
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That che latter gentlemen — 1 duly electe 


* 


* 
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| ſelect committee to be frivolous « or vexatious, 


| be entered i in the] ournals of the houſe, 
frerwards i it was ordered, 


| the houſe, forthwith, with the double return for 

| the borough of Hellſton, ; in the county of Corn- 

| wall, and amend the ſame by taking off the 
le the indenture by which James Bland Burges 

| and Char les Abbot, Efquires are returned, 
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| burgeſſes, to ſerve i in this preſent parliament for 
the ſaid borough ; and alſo that the { ſtyeral peti- 
| tions did not any of them ap pear to the faid 


And the laid determinations were © or rdered to 


That the deputy clerk of the crown do attend 
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In the County of DE v 0 N. 
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The Committee met on Friday the 4th of February 
1791, and confifted of the following members * 


Charles Pierrepont, Eſq. Chairman, 
J. B. Church, Eſq, 
John Holden Strutt, Eſq. 
R. M. T. Chiſwell, Eſq. 
Thomas Coxhead, Eſq. 
Lord Viſc. Weymouth. 
John Shawe Stuart, Eſq. 
Earl of Burford, 
Thomas Johnes, Eſq. 
7 Philip Metcalf, Eſq. 
Richard Glover, Eſq, 
Laurence Palk, Eſq, 
Gerard Lake, Eſq. 
| | NoMINEES, | 
E Rt. Hom: N Pelham, of St. Ledger and Ladbroke, | | 


Charles Small Pybus, Eſq. f Hinder ſen and res ; 


y 


e upon one Return, „ 
John St. Ledger and Robert Ladbroke, Bee 1 
and Thomas Bridgman Luxmore, with other 5 
Electors! in their i en 


Covxs EL, 


Mr. . Graham, Mr, n, Mr. Dan pier. 


Petitioners on the other Rotor: 5 "4 
John William Anderſon, and John Townſon, Efqrs el 
and certain Electors in their intereſt, 7 


2 | Counstt, : 
Mr. . Mr. Fanſhawe, Mr. Lata: | 


Mr. Gibbs and Mr. Lens were Counſel for the yl 
two ſets of Electors. The Committee reſolved, as = 


in the Hellfton caſe, 4 Shear two Counſel on | 
each ade, 
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Ok the Double Return for the Borough of 


under colour of the office of Portreeve, took 


3 a poll, which they contended he had no right 
. 0 to take, and made a return of Anderſon and 
1 Townſon: but that even at his poll, there was a 
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majority of legal votes for St. Ledger and Lad- 
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E | H E petitions being read, the i in favour 
= L : of St. Ledger and Ladbroke ſtated, That 
7 they, together with Townſon and Anderſon, 
4 : were candidates for tlie borough of Oakhamp- 
: ; ton at the laſt general election ; and that a poll 
5 being demanded, the ſame was duly taken bes 
5 . fore Thomas Bridgman Luxmore, the mayor, 
2 2] who at the cloſe thereof, declared the majo- 
: 1 rity of legal voices to be in favour of St. Ledger 
2 £1 and Ladbroke. Alſo, That one John Hawkes, 


broke ; they therefore prayed, That the return : 
of Hawkes might be taken off the file, &c. 


JJV 
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There was likewiſe a charge of bribery t 
Anderſon and Townſon. 
The petitions in favour of Anderſon and 
| Townſon ſtated, That Hawkes was, by virtue 
of his office of Portreeve, the only legal return- 
ing officer: that Thomas Bridgman Luxmore, 

the mayor, had poſſeſſed himſelf of the precept, 
pretending that he had a right to make the re- : | : 
turn; and by rejecting ſome legal votes, ten- 

dered in their favour, and admitting others 
which ought not to have been admitted, and 
vrhich were fraudulent and occaſional, had ac- | 
| quired a colourable majority for St. Ledger and 
| Ladbroke, T hey therefore concluded with the 

ſame prayer. 4 
The reſolution of the 24 February, 1 1710, 5 
touching the right of election was men read, in ; 
theſe words: 5 

Reſolved, That the right of etna mem- ; 
bers to ſerve in parliament for the borough of 
Oakhampton, in the county of Devon, is in | 

the freeholders and freemen, being made free | 
according to the charter and bye-laws of the | 
ſaid borough:” which was followed by the reſo- 
lution reſtraining counſel from giving evidence 
contrary to the laſt determination of the Houſe of 
Commons, and the reſolution appointing thoſe | 
who are firſt named in the return, or whoſe re- 
turn is immediately annexed to the writ, to be 
—— 
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X 6: heard. By the 28 Geo. III. Ch. 52, each 
T7 party, if required, is to give in a ſtatement of 
uke right meant to be relied on. The ſtatement 
given by the counſel for St. Ledger and Lad- 
5 broke was, That they apprehended the legal 
returning officer to be the mayor, choſen by the 
capital and aſſiſtant burgeſſes of the borough, 
according to its charter. On the part of An- 
derſon and Townſon, that the returning officer 


was the Portreeve for the time being (a). The 


counſel for the former gentlemen objected to 
this ſtatement, becauſe it did not mention how 
the Portreeve was appointed, they contended, 

; ' That by the allegation in their petition, that 
Z Hawkes had made a return, under colour of the 
office of Portreeve, they meant to ſubmit the 
5 queſtion of fact to the committee, Whether = 
not he was legally choſen ? as well as the queſ- 

| tion of law, Whether, ſuppoſing him to be 
properly nominated, he had a right to act as he = 
had done ? that this ſtatement was expreſsly re- 
quired by the act itſelf; the ſenſe of which 
2 ſeemed to be, that the returning officer could 55 
1 ; | not be better deſcribed than by ſtating, What 

| deſcription of people had a right to appoint 
1 him 2 But to this it was anſwered, That the 


Co nt eee i a ES A Prog AP re RE, 


TT, 0 See the report of the committee, at the end of the 
[7 caſe. 
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act ſeemed not to point to thoſe caſes where the 
diſpute ; is to which of two offices the right of 
making returns is incident; but to thoſe caſes 
where the queſtion is, Which of two perſons ſhall 
fill a particular office? that the committee were 
now to decide, Which of the officers was to 
have the right contended for ? and not, Whe- 
ther thoſe offices were properly filled ? and that 
the petitions, by alledging that Hawkes ha 
claimed certain rights under colour of the office | 
of Portreeve, admitted that, i in point of fact, he | 
was duly appointed to the office. 1 
The opinion of the committee being taken, | 
they declared, by their- chairman, That they 
did not think it was neceſſary to ſtate the right 
of chuſing, e and appointing the 
Por treeve ben. 


Mr. Granais: 3 — 4 
As leading counſel for St. Ledger and 1 1 
bete now proceeded to open his caſe, and ſaid, | 


0. The act 28 Geo. III. Ch. 52. 8 25 referred to, 
clearly empowers the committee to require © ſtatements 
& in writing of the right of election, or of chuſing, nomi- 
4 nating, or appointing returning officers,” if they think 
fit, It is to be preſumed therefore, that the committee 
thought the petitioners had by their petitions admitted the 
Portreeve to have been legally choſen, The petition of the 
electors in favour of St. Ledger and Ladbroke, contained 
the following words: © the petitioners further inſiſt, that 
« the ſaid John Hawkes, by virtue of his office of Port- 
1 reewve had no right whatever to take ſuch poll, & c. 
e he 
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time which the committee would find themſelves 7 
obliged to beſtow upon the preſent caſe ;' but 
that wiſh had been defeated by Mr. Hawkes, 
attorney, who had choſen to revive in his . 5 
ſon an office that had in a manner lain dormant 
for one hundred and fifty years; during which 
= period, the right of the mayor to act as returning 
= officer. had. never been queſtioned. He ſtated, 
| that in 1 62 3, à royal charter was granted to the 
preſent corporation, antecedent to which time, 
very little of the hiſtory of the borough could 
; be. known with. ſatisfaction; and that it was a 
maxim founded on the judgment and experience ; 
of mankind, in ſuch queſtions, rather to look to 
: thoſe times when the cuſtoms of a place were 
| ſettled and uniform, and our reſearches might 
meet with ſatisfactory evidence, than to attempt 
5 to penetrate into the remote and confuſed maſs 
of antiquity, where one man might prove him- 
felt more 1ngenious than another, but where it 
5 was impoſlible for the mind to arrive at any 
: certain conclufion, There were indeed two an- 
cient returns extant of members to parliament 
from this borough ; the firſt in the 28 Ed. I. 
anno 1300; the ſecond, in the 7 Ed. II. anno 
1314 (a). But! it appeared, that from this laſt 


(a) See the 4th part of Prynne” 8 Parl. Writs, tog. 
1 Period, 


he could have wiſhed that no unneceſſary queſ- 
tion had occurred to conſume that valuable 
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74 4s F 1. 
period, the borough had ihquihed this privi- 
lege till ſome time after the grant of the charter; 
which would not be a matter of ſurprize to thoſe 
who reflected that the now valuable right of 
ſending repreſentatives to parliament, was in 
earlier times conſidered rather as a burthen than 
2 privilege. All that is known for certain of the 
borough, previous to the charter, is, that it was 
2 royal burgh holden of the crown in capite; 
that it was granted to a meſne Lord, William de 
Baldwin, and afterwards to the family of Court- 
ney (a). He mentioned this, -in order that the 
committee might comprehend the true nature of 
the inſtrument which the gentlemen on the 
other ſide might perhaps call the charter of Ro- 
bert de Courtney, but which in fact, is a grant, 
or rather a confirmation by Robert de Court- 
ney to the free burgeſſes of Oakhampton, of all 
the privileges they had enjoyed in the time of 
William de Baldwyn, yielding in return, by | 
1 the hands of the Portreeve, a certain rent. The 
grant alto recites, that the ſaid burgeſſes may 
chuſe and depoſe a Portreeve and * "he The 
Portreeve was to collect rents, tolls, and dues; I 
ke was in the nature of a feryant; ;z 1s tiled by _ 


5 60 80 See Willis hte i In Mad. 6 fone Bus. 
47, p. to, there is a return of the ſheriff of Devon, 9 Ed- 


ward II. which certifies ag. de Courtney to be Lore. of 
Oakhampton. 


the 
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the Lord my Portreeve; and ſeems to have no 
rights, except what are ſpecifically given him by 
dhe inſtrument, in which no mention is made of 
the right now contended for; the grant is to 
hem and their heirs; but had the word ſucceſ- 
ors been added, it could not on that account 
be argued, that the ſubſequent charter of the 
crown recognized this community to have 
been a corporation, as Maddox in his firma 
Burgi, p. 37 (a), proves, that privileges were 
S requently granted to towns, or communi- 
ties in their collective capacity, without any 
incorporation. There was a ſtrong analogy 
between the old townſhips and manors: they 
had a ſteward to preſerve the records, Ne. 
a Portreeve to collect the rents and duties, 
and a bailiff of inferior authority, whoſe of- 
fice is not exactly aſcertained; how then can it 
appear that the Portreeve had a better title to 
make returns than the ſteward, who returns in 
Downton and many other boroughs? They ſet 


up two returns; and if thoſe returns furniſhed, 


on their inſpection, any hint of the ſyſtem con- 
tended for, he ſhould be bound to acknowledge 
the weight of the argument ; but they appeared 
do be ſo concluſive againſt it, that he could not 
imagine the gentlemen on the other ſide ſeriouſly 


(4) See alſo pages 54, 57. 
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relied on them. Thoſe returns were made ag 
all other returns were made at that' period. Be- 


fore the 71h of Henry IV. Ch. 15, a county court 
was holden, to which the electors for the county 
and for the boroughs within the diſtrict reſorted 


at the ſame time ; the ſheriff returned whom he 
pleaſed : and this was the evil intended to be 
remedied by the ſtatute ; but which, as it in- 
flicted no puniſhment on the ſheriff who 
| ſhould diſobey it, required another interpoſi- | 
tion of the legiſlature. The 11th of the fame | 
king, Ch. 15, inflicted a penalty of one hun- 
dred pounds on the ſheriff who ſhould make an 


illegal return, and on the knights of the ſhire | 


who ſhould a& under it. Still, however, the | 
| ſheriffs ſheltering themſelves under the general 
words of thoſe ſtatutes which were, Quod in | 
c pleno comitatu tuo eligi facias pro comitatu 
* tuo duos milites, et pro qualibet civitate in 


cc comitatu tuo, duos cives et pro quolibet 
ce burgo in comitatu tuo duos burgenſes,” af- | 
ter they had elected the knights of the ſhire ac- 


cording to the votes of the freeholders of the 
county, preſided themſelves at the election of 
the burgeſſes, taking the votes of thoſe who 


came from the different boroughs, and totally 


neglecting, even when they ated moſt correctly 
to iſſue precepts. This is ſufficiently clear from 


the preamble to the . #3 Hen. VI. Ch. 14, 
enacted 
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enacted for the redreſs of grievances ariſing 
W from the miſcondu& of the ſheriffs. [See alſo 


Prynne, 2 52.) Nay, ſo inveterate was the 


cuſtom, that he ſhould be able to give in evi- 
dence a return of a ſheriff ſubſequent even to 


the ſtatute of Hen. VI. by which it appeared, 


that notwithſtanding the proviſions of the ſta» 


tate, no precept had been iſſued, and conſe- 


5 quently there could have been no return of a 
returning officer for that borough, which, 27 
termini, muſt pre· ſuppoſe ſuch a procept di- 


| rected to him. 


Hie had hitherto by his argument contended, : 
chat previous to the charter of James I. this 
| was not an incorporated borough. It appears by 
that charter, that Mr. Serjeant Glanville, who 


Vas one of the moſt enlightened men of his age, 
knew not how to conſider it. But ſuppoſing that 


it was a corporate borough, ſurely the prepofitus 
: or Portreeve, et burgenſes, or the Prepaſitus et 
communitas, or the ancient corporation (call it 
what you will) was completely g ne and anni- 


| hilated by the acceptance of the new charter ; 


which, after the late deciſion in the Hellſton 
caſe, will hardly be denied. By whatever name 
the old corporation exiſted, the new charter is 

directed to all the members of it, and includes 
== them all. How then can it be contended that, | 


after the old corporation is diſſolved, one mem» 


ber 


Cc 


8 4 " K . , . „ — — . GGG 2 
1 S r * KEY IT aha hun Ren 
LE S 4 7 5 — — . r — + yt — — . 2 — . - by : wn 
＋ ** e e eee ere * g n ba; ts Lat Fong 2 >. nn . f Ps * 1 * T 


— Re 


ber of it can ſtill retain a right to act as return- 
ing officer? The opinion of the ſubſequent 
reign, when the hiſtory of the borough muſt 
have been better underſtood than it can be now, 
was much in his favour; for the original char- 
ter of James I. having been ſurrendered, the 
corporation was ſhortly after reſtored by a new 
charter, which only mentions the mayor and 
commonalty of the former one; and in 1640, 
when the borough, for the firſt time after its 
incorporation, returned members to parliament, 
though it had received its grant ſeventeen years 
before (which is ſurely a very critical period in 
its hiſtory) the precept was directed to the 
mayor; neither the Portreeve, nor any other | 
perſon claiming a right- to make the return, | 
though the value of a ſeat at that time was ver | 
likely to raiſe ſuch queſtions. Another very 
_ favourable opportunity offered of conteſting the 
right of the mayor in 1660, when there was a 
double return; but ſo little was the Portreeve's 
claim dreamt of, that the freeholders, who aſ- 
ſembled in a tumultuous manner to oppoſe the 
mayor, never thought of the Portreeve as an an- 
tagoniſt to him. The reſolution of the houſe 
on that occaſion was, that the members returned 
by the mayor ſhould retain their ſeats till the 
other party eſtabliſhed their claim; but the dif- 
cuffion of the queſtion was prevented by the 


enn 


diſſo- 
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diſſolution of parliament. The next year a 


ſimilar return was made by the mayor, and ac- 
| quieſced in; and, fince that time, all the pre- 
| cepts have been directed to the mayor, and the 
indentures have been between the ſheriff and 
him. To purſue the hiſtory of the borcugh; in 
1710, the freeholders claimed a right of voting; 
and their right was recognized by the houſe, but 
| they did not inſiſt on a different returning offi- 
| cer. The hand of the mayor, and the corporate 
ſeal was ſtill afixed to the indentures. The 
name of the Portreeve was never mentioned, ex- 
cept in one return of 1754, where he ſigned as 
| one of the freeholders; which he would not have 
done, had he thought his right to return para- 
mount to that of the mayor; but the office is 
in fact now ſo inſignificant and ſo obſolete, that 
bis learned friends would not ſtate for a certainty 
who have the right of electing to it, leſt, by a 
| farther ſearch into their records, a different 
| mode of election ſhould appear, and they ſhould 
be held down to their former ſtatement. The 
| cauſe of their dilemma is evident: Rents re- 
| ſerved in money grew in time to be of little 
value; and the office, the principal duty of 
| which was to collect them, was almoſt forgotten. 
Mr. Graham faid this was the caſe he had to 5 
lay before the committee, and, ſhould he ſub- 
ſtantiate, 
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ſtantiate it by evidence, he thought it was ſo 


ftrong as to call on the gentlemen on the other 
fide to ſhew ſome probable ground of ſucceſs, 


as an apology for the oppoſition and expence 


_ their friends had occaſioned 1 in the een 


Exidkvek. 5 
Fr wo returns were produced; their dates 2 28th © 


Ed. I. anno 1300; and 7 Edw. II. anno 1314, 
made by the ſheriff in the uſual way during 
thoſe early times: alſo ſeveral returns of mem- 
bers for boroughs, in the county of Devon, anno 


1429, Ith Henry VI. in the ſame form; and 
even in 1449, four years after the 23d of | 


Z Hen. VI. which ſo expreſsly directs Progepts 
to be ſent to the returning officers. 


Anno 1640 appeared to be this, firſt time 


that Oakhampton ſent members to Parliament 
ſince 1314;,—The writ recites, that it was 
an ancient borough, and uſed to ſend members ; 


and, in conſequence thereof, directs the ſheriff 
to iſſue his precept. The indenture was be- 


tween the ſheriff on the one part, and the mayor, 
burgeſſes, and commonalty on the other; and 
under the corporate ſeal. In 1660, there was # 
double return; iſt, by the mayor and burgel- 
ſes, under the common ſeal; and, 2dly, by 
the free burgeſſes who returned only one mem- 


Her: This laſt NENT purported. to be by the 
ſheriff 


; ment and the mayor and commonalty, but 
Y | was in fact made. by the freeholders without the 
E corporate ſeal. By volume eighth of the Jour- 
nals, page 3, it appears, that the houſe order- 
ed the members returned by the mayor to 


mayor, burgeſſes, and commonalty. In 1754, 


| * cured a ſupplementary inſtrument to be executed 


by the mayor, as if to perfect the return. The 


return thus amended by the clerk of the cows, 


- | holders, and mayor, under the common ſeal. 


2 erazure. See p. 92 and 96. 
) See p. 86. 
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WT retain their ſeats till the others proved their 
right. All the other returns, down to 1783, 
were in the ſame manner under the corpo- 
rate ſeal, the precept being ſometimes direct- 
ed to the mayor alone, and ſometimes to the 


the indenture was between the ſheriff and 
the mayor, burgeſſes, and commonalty. Henry 
Luxmore was mayor; and amongſt the names 
of the commonalty was that of John Luxmore, 
= with the addition of Portreeve., In 1783, the 
precepi was directed to the mayor (a); but the ; 
return was made by the freeholders and free- 
men, under the corporate ſeal ; the mayor's hand 
does not appear (5). In 1 724, John Luxmore, 
| che Portreeve, having ſecured the ele ion, pro- 


WE purported to be made by the freemen, „ free- 


1 The word mayor appeared to be written on an 


E 5 The 


note hereto ſubjoined Cu): The evidence being 
"Hy e e e Boi 6 


Rob de Curt! eternam in Domino ſalutem. Noverit Uni- 


preſenti carta confirmavi conſenſu et aſſenſu Marie uxoris 
mee et heredum meorum, burgenſibus de libero burgo meo 
de Okem' omnia tenementa ſua et liberas conſuetudines quas 
| habebant tempore Ricardifilii Baldewini et Rob? filii regis et 
_ Matilid? de Averenges uxoris fue et Nawiſie de Curten? ma- 
tris mee, in burgo et in terra forinſeca, reddendo inde 
annuatim de quolibet burgagio, mihi et heredibus meis per 
manus prepoſiti mei de. burgo, ad feſtum ſancti Michael' 
duodecim denar' pro omnibus ſervitiis et exactionibus ad 
me vel heredes meos pertinentibus, Sibi et heredibus 
ſais tenend' et habend' de me et heredibus mes 
Jure hereditario libere et quiete pacifice et honorifice 
in perpetuum, in boſco in plano in viis in fimitis in ſtagnis in 


ter warrantizare poſfumus. Conceſſimus etiam quod burgen- 


ſes annuatim proprio eorum conſultu, prepoſitum et preco- 


decim denar'; fi ſolitus fuerit judicio et conſilio burgen- 


getur. Si aliquis burgagium novum ceperit conſilio ſeneſcall 


The grant of Robert de Courtney was pro- 
duced and read; a copy of which is given in the 


* 


— 


1. Omnibꝰ xti gdellb- hoc ſcriptum ifs vel Aoctürz, 


verſitas veſtra quod ego Rob? dedi et conceſſi, et hac mea 


communibus paſturis in aquis in molendinis et in omnibus 
locis ubi ego et heredes mei illis et heredibus ſuis rationabili | 


nem ſibi elegant et deponant: prepoſitus vero quietus fit de 
gablo' preco de ſex denar.“ Si placitum ſpectans ad Domi- 
num ſurget in burgo in eodem debet terminari, Si aliquis 
de burgo forefecerit de manerio domini quietus fit pro duo- 


ſium et ſeneſcalli mei ſecundum quantitatem delicti caſt 


mei et bonorum meorum hominum auxilium domus habe- 


bit in boſco meo de Okem'. Si bur genſes vel eorum cot 
EX abt 3 | | 3 | - velint 


OAKHAMPTON. 33 
Mr. DAMPIER, | 
1 ſumming it u po obſerved, that the mayor bad 


— 


velint nubere vel maritare quiete faciant ubicunque 
voluermt: quilibet burgenf is ſuem habeat cum 4 


purcellis quietos de pannagio in boſco meo de 
Okem'. Nemo nifi fit de burgo corium viride emat in 
burgo, nec aliquod talliu* faciat, Tholoneum colligat 


prepoſitus, et duodecim denar* de Tholonio et quietanciam 
Gabli ſui habeat pro hoc ſervitio, et quatuor denar* nihil 6 


excedat quatuor Tholoneum. Reddat de cavallo denar', de 


animali Obol', de quinque bidentibus denar*, de quinque 
porcis denar*, de blado et cap? nichil. Si quis emerit vel 
vendidit infra longam petram vel infra Yſeneyete tholoneum 
reddat. Si quis tholoneum aſportavit quietus reddat pro 
quadrante quinque ſolidos, pro Obolo decem ſolid', pre 


denario xxti ſolidos. Si burgenſis velit recedere vendat 


burgagium fi vult cuicunque voluerit exceptis domibus 
religioſis, et ad quiet? debit? dando domino duodecim 


denarꝰ et propoſito quatuor et burgo quatuor quietus re- 


cedat. Si vero aliquem burgenſem contigit fati implere - 
munus uxor ejus et heredes tenementa ſua quiete recipiant. 
Si quis defiderat libertatem burgi et talis fit quod poſſit re- 
cipi, primo anno reddat domino quatuor denar”, -et burgo 


quatuor, ſecundo anno Domino quatuor tantum, tercio 
burgagium capiat vel gabellum reddat et recedat. Si quis de- 


bitum alicujus burgenſis aſportaverit burgenſes catalla aſpor- 


tantis in burgoſuocapiantet retineant doneceis de jure fatisfe- 


cerit. Burgenſes mei i quiet' erunt de tholoneo per totam De- 


yon” ubi ego et heredes mei illos dejure warra ntizare poſſumus 


et debemus. Nemo niſi fit libere conditionis ſtabit in Lege 
contra burgenſes meos. Omnis redditus et omnia amercia- 


menta et omnis exitus burgi per manus prepoſiti mihi vel 


| beredibus meis reddantur. Pro hac autem donatione, conceſ- 
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been in poſſeſſion of the right ys I 50 years; which 


was twice the length of time neceſſary to acquire 
a preſcriptive title to the largeſt eſtate in Eng. 


land. There was the ſtrongeſt preſumption, 
therefore, even if any returns could be proved 
to have been made by the Portreeve, that he 


had long fince ſurrendered his right to the 
mayor. The borough was governed under the 
ancient grants or charters, by a ſteward, a port- 


reeve, and a beadle. Of thoſe the ſteward was 
the principal officer: He appears as judge of 
the amerciaments and fines ; if any perſon is 
about to build, he is to allow the wood, &c.— 


| The portreeve is merely to collect the fines and 
duties. It cannot be underſtood by the char- 
ter, that he was the returning officer. And 
how does it appear that the preſent Port- 
reeve is ſubſtantially as well as nominally 
the ſame officer with che Portreeve men- 


| 1 et confirmatione mea dederunt mia predict burgen- 


ſes x marcas Sterlingorum in recognitionem; quod ut 


tatum et inconcuſſum in perpetuum permaneat preſenti 
carta, et ſigilli mei appoſitu confirmavi hiis teſtibus. Do- 
mino reg de Curt'. Willielmo de Nymet tunc vic', Devon 
per Rob, de Curten', Rob. le Baſtart. Wille. de Alba 

Mara. Baldewino de Belleſton. Elia Coffin. Rad? fil Rad”. 
| Rogero de Mules. Wille. de Leg”. Ph. Peter. An'go de Wile. 
5 Galfr' de e Galf' de la 8 et multis alis. 


tioned 


y 4” 
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Z tioned in the ancient deed ? Can it be ſhewn, a 
chat he is choſen by the burgeſſes under the 
By ſenſe of the charter ? From the old returns it 


appears beyond all doubt, that the ſheriffs 


F made the returns themſelves ; and ſo unwilling _ 
W were they to iſſue precepts, that even after the 
_ ſtatute, when they were liable to very ſevere 
= | penalties, there are inſtances of their continuing 
do act as formerly. The royal charter was 
1 granted in 1623. Atꝰ that time, the rights of 
dhe Portreeve muſt have been clearly aſcertained: 
pet the ſheriff directs the precept to the mayor; 
WT the mayor returns, and his return is acquieiced 1 in. 
In 1660, there was a double return. The free- 
holders, who thought themſelves exempt from i 
dhe juriſdiction of the mayor, made a return of 


one member. Why they did not elect two 


perſons to repreſent them can hardly be gueſſed 
Tz at; but it is fair to ſuppoſe, that they would have 
pitched on any perſon who had appeared to have 5 
ga colourable right to act as returning officer, in 
order to oppoſe the mayor: yet ſo convinced do 


15 they ſeem of the mayor's right, that they falſely 
ſtate their own return to be made by him under 


the corporate ſeal. This is a ftrong circum- 
ſtance to ſhew, that the Portreeve was not 
5 thought of. In 1 783, the return is not ſigned 


by the mayor; ; but this was explained by 


i» a fact which came out in evidence, that the 
3 N 3 | mayor. 
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might, from his 1gnorance, imagine that he 


elections. But what ſhews the ſenſe of the bo- 
rough moſt decidedly, is the conduct of Mr. 
John Luxmore himſelf, upon whoſe intereſt the 
other gentlemen build their hopes of ſucceſs; 
for having procured himſelf to be returned in 
1784; and his brother who was mayor, having 
omitted to ſign the return, he was ſo fearful of 
its validity, that he procures his brother to ex- 
ecute an inſtrument, declaring, that he, as 
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WH 
ft 
thi 
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For theſe reaſons, he hoped that the committee | 


1 by law or cuſtom. 


fon, who were returned by the Portreeve, now 
proceeded to open his caſe, and obſerved, That 


86 ge A S E II. 
mayor v was at that time deputy poſtmaſter, and | 


Py . ö 
OLIN * 


would incur a penalty by thus interfering in 


mayor, had taken the poll and made the return. 


would ſee that the claim of the Portreeve to 
act as returning officer, could neither be ſup- 


5 19 


Mr. P ARTRIDGE, 8 
As counſel for Meſſrs. Anderſon and Town- 1 


the gentlemen on the other ſide had Judiciouſly 
for tes. treated all reſearches into an- 
tiquity with ridicule, and had endeavoured to 
confine the attention of the committee to mo- 
dern times, when they imagined the hiſtory of 
the borough would be more favourable to their | 

lai m. 


nd 


he 
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W claim, He begged leave however to deny that 
5 the concluſion they drew from the facts in evi- 
8 dence was ſatisfactory; for it appears by their 
VT | OWN caſe, that till 1623, a mayor was unknown 
"3 9 in the borough. It alſo appeared, that the 5 
XZ freeholders rights were anterior to thoſe of the 

| | mayor, as they enjoyed the privilege of ſending 

: ; | members to parliament from the earlieſt times. 


Could it then be ſuppoſed, that there was no re- 


turning officer till 1623?. Are we to preſume 
that the ſheriff acted fo illegally as to make the 
returns himſelf down to ſo very late a period ? 
WW This appeared to him to be a moſt improbable 
concluſion; for it undoubtedly was his duty, long 
before the charter, to tranſmit regular precepts 
tothe proper returning officer; and the preſump- ; 
tion is, that in point of fact he did ſo, and kept 
thoſe returns by him without annexing them to 
= the writ as he now does. The regular preſump- 
1 tion in courts of juſtice is, that officers do their 
duty if the contrary be not ſhewn. So that i in- 
ſtead of one ſolitary inſtance of neglect, they 
| ſhould have proved, that all the theriffs had 
been uniformly negligent. Taking for granted 
| therefore what he had a right to preſume, and 
| what was perfectly conſiſtent with the ancient 
returns, that the ſheriff obeyed the ſtatute of 
| Henry VI. by iſſuing precepts to the returning 4 
5 officers of boroughs, Who was that officer in 
— =" 5. Oy 
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| Oakhampton ? > Not the. mayor, for ts did not 
exiſt till three centuries after returns were proved 
to have been made. It has been acknowledged 
| by the greateſt antiquarians, that there is an un- T 
common dearth of returns from the reign of 
Henry | III. to that of Edward IV. (a) ; but it 
is too wild a preſumption, that though they do 
not now appear, they did not once exiſt. If 


the Portreeve then 1s taken to have been once 
the returning officer, his right, though waved 
for a time, cannot be loſt by preſcription. He 
is frequently mentioned in the royal charter, and 


his rights are by it expreſsly reſerved; hls office 
"> diſtinctly traced down to 1622; and as the 
charter does not ſay a word concerning the re- 
turning officer, which is not very uſual in grants 
of chat date, the fair concluſion is, that Glan- 
ville who ſuperintended it, thought that he was 
the ancient returning officer of the borough, h 
and therefore did not wiſh to treſpaſs on his 
rights. Nor could any argument be drawn from 
the omiſſion of claiming the right during ſuch a 
length of time, if the hiſtory of the place were 
attended to. The firſt mayor under the charter 
was John Growden ; a perſon of the ſame name 
| of Growden was then Portreeve, and had been 
| choſen by the homage of a court-leet held at 


(a) See Prynae, and Brady, p. 164, 


 Michaelmas , 


” ay wm ms 


AA 


1 | Mickie, 1 6225 But the ch giving the 
- | corporation a power to make by-laws, it was 
| 5 | cautiouſly and wiſely provided by one of the firſt 


WT acts of the corporation, that the mayor for the 
T time being ſhould be preſented to the homage 8; 


to be choſen Portreeve alſo for the year of his 


EY OC WD I MW 0 W100 ß 


to be a claim of his right, for otherwiſe he would 
= | have hgned * as a bu nts... s. At worſt, the 


2 mayoralty. The junction of the offices took place 
h in 1623, and has continued with but one ex- 
FT ception ever fince. In 1640, which was the 
| 2 firſt return after the charter, and was much re- 
1 lied on by the other ſide, Michael Drewe 
united both offices in himſelf. The ſame ar- 
WT rangement hap pened j in 1660, when there was a 
z | double return: fo that this precedent i is far from : 
* being concluſive againſt the Portreeve; for the 
| 3 diſpute was between the mayor and frecholders, 
2 and could not poſſibly happen between the 
E mayor and Portreeve. It is true that the Houſe 
3 ordered the members returned by the mayor to 
cake their ſeats ; but as the rights of the Port- : 
z reeve were never at iſſue, and as the returning 
W officer united both offices in himſelf, though he 
WE choſe to return as mayor, he could not by that 
act affect the rights of his other capacity. There 
zs indeed one inftance where the Portreeve ſigns 
che mayor's return qua Portreeve ; but this, ſo far 
from furniſhing an argument againſt him, ſeems * 
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precedent does not carry great ee with it, 
as every one knows that, at certain times, the po- 
litics of boroughs flow in a placid ſtream; and 
as both officers of the corporation agreed in their 
choice of the members, it is not probable that 
they would be diſpoſed to conteſt and litigate 


their rights; but if ſome inſtance of the exerciſe 
of this v ight be required, an inſtance occurs. In 1 | 
| | 1780, the ſheriff iſſued his precept to the Port. 1 5 

reeve by name; he was at that time alſo mayor, 


but ſigned the return in the capacity of Port- 
reeve, and no objection was made to the forma. 
lity of the return, though there was a petition 
on the election. This was Mr. Hawkes's caſe; 
he was duly elected to the office of Portreeve at 


rhe Michaelmas court-leet, prior to the election. 
He made an application for the precept to the 
under ſheriff; being refuſed, he proceeded to 
act as he thought the powers of his office en- a 


titled him; he admitted and rejected votes, as 1 
his judgment led him to pronounce them legal 
or invalid; and the reſult was, that he declared 
the najority in favour, af Anderſon and Town- 
ſon. 


| Evi IDENCE. - 
Sivan ancient deeds of feoff ment. of: . | 
"aid the borou gh in the reigns of Edward |. 5 
and II. were Produced. atteſted by the Port b 


T EEVeCs 
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reeves for thoſe times. It was then admitted 


WT chat the office of Portreeve had ſubſiſted from 
3 the earlieſt times, down to the grant of the 
9 charter. The ſteward of the court-leet, who 
1 | ſaid he was appointed by the lords of the bo- 


rough (ten of the principal inhabitants infeoffed 


nin truſt for the town) produced a precedent 
of a Portreeve choſen by the homage of the 
court, anno 18 Jac. I. conſiſting of eighteen 


perſons. The town clerk proved the bye- law, 
which purported to be made by Growden, the 


; firſt mayor, Glanville the recorder, and the prin- 
8 cipal burgeſſes, and the aſſiſtants of the town and 
E borough; its date was the 3d of Sept. 1623; 


and it agreed, ordered, and eſtabliſhed, that 


XZ always hereafter, the laſt elected mayor ſhall 


be preſented to the homage to be choſen Port- 


reeve, and ſhall execute the duties of the office, 
the chief of which were to inſpe& the common 
rights of way, and to colle& the accuſtomed | 
rents and duties, &c. By another entry it ap- 
peared, that Growden the mayor was, on the 
zd of October, 1623. preſented, and choſen 
1 Portreeve. The firſt words of the preſentment 
WW were cum curia legali, &c. From a book called 


Eleftio Offic. they proved the junction of the of- 


fices from 1640 to 1660; and from another 
corporation - book called, The Fair Chamber 


Book, they traced the er junction of the of- 
fices 
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5 fices at all the periods when returns were made 

to parliament, with one exception, in 175 3, When 
the mayor and Portreeve were ſtrongly con. 
nected, and both ſigned the return the enſuing 3 
year. In 1780, the precept was addreſſed to 
Benjamin Warren as Portreeve; and he ſigns the 
return with that addition: but the addition ap- 
peared to be in a different hand- writing, and was 
explained to be the town clerk's, Warren being 
old and infirm. The word Portreeve appeared to M 
have been written before Warren ſigned; for his 
ſignature was not in the ſame line: he was both 
mayor and Portreeve. In 178. 3, the precept is 
addreſſed to the Portreeve; the addition ap- 
peared to be eraſed, and the word Mayor in- 
ſerted. The return is neither ſigned by the 
mayor or Portreeve (a). The charter of Ja. I. 
relerves the We of the Portreeve ing free bur- 
a &e. "OF. | 71 5 
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0 See 3 p. 15 85. | 
(5). The following is a tranſlation of that part e of the 
charter of James . which reſerves to the Portreeve his 
rights. LE | | . 
We approve, ratify; and 3 to che N of 
the borough of Oakhampton and his ſucceſſors, alſo to Bn 
the burgeſſes of the free borough of Oakhampton, in the 1] 
ſaid county, and their ſucceſſors, and to the Portreeve and 
commonalty of the ſaid borough of Oakhampton and their 
ſucceſſors, alſo, to the ſaid mayor and burgeſſes of the 


faid town and borough of Oaknampton and their ſucceſſors ; 
f that 
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| Mr. FaxshAWwũ IW | 
In Aid up, faid, that whatever degree 


< of credit the committee might have given to Mr. 
1 Graham's aſſertion, that the Portreeve's claim 
b was frivolous, muſt be completely removed by 
me evidence which they had heard. And he 
| thought he might lay it down as a general prin- 
E | ciple, that whenever the returning officer was. 


3 mat they the Gid "IPO 2 his dneceſfors, the. bans | 
geſſes of the free borough of Oakhampton and their ſucceſ- 
WE fors, and alſo, that the ſaid Portreeve and commonalty 
of the ſaid borough and their ſucceſſors, and the ſaid mayer 
and burgeſſes of the ſaid town and borough of Oakhamp- 
WE ton, and their ſucceſſors, may have, hold, enjoy, and uſe, 
and for ever, hereafter, may be able to have, hold, enjoy, 
and uſe, all, and fingular, ſuch markets, offic2s, liberties, | 
1 franchiſes, free cuſtoms, privileges, &c. whatſoever, with- 
Ax in the ſaid town and borough of Oakhampton, the liberties . 
and precincts thereof, as at any time heretofore, the 
aid portreeve of the borough of Oakhampton, or his pre- 
Leceſſors, or the free burgeſſes of the free borough f 
oakhampton, or their predeceſſors, or the Portreeve and 
1 commonalty of the ſaid borough of Oakhampton, or their 
WT predeceſſors, or the mayor and commonalty of the ſaid 
1 8 town and borough of Oakhampton, or their predeceſſors, 
or any, or either of them lawfully had, held, uſed, and 
2 enjoyed, at any time, heretofore, from the conceflion, 
5 | declaration, or confirmation, of Robert de Courtney and 
3 | Hugh de Courtney, Knights; or any other Lord or Lords 
of the borough aforeſaid, for the time being; or by reaſon 
of any uſe, alen, or preſeription, or otherwiſe how- 
benen“ 
= once 


” 
——— . 


: 22232 2 2 


—ů— — — 


e — 
EEC. 


: 


| 
* 
ad 
M 
" 
15 
4 
; 
* 


country. Such a right cannot, therefore, be 


5 e n 
once 8 aſcertained in a 1 che office 
could mever become antiquated; for it was not 
attached to an individual, or concerned only 
thoſe who reſide on the ſpot, but by its con- 
ſequences affected the kingdom at large ; 'M) 
member of parliament, when choſen for a par- 
ticular place, becoming a a member for the whole 


extinguiſhed without the conſent of Parliament. 
As to the nature and etymology of the office, 
long before the Conqueſt, the kingdom was 
divided by. Alfred i into certain diſtricts, the care 
of which was entruſted to officers called Reeves, 
who, in counties, were denominated | Shire- 
reeves; in boroughs, Portreeves. Theſe Reeves, | 1 

in general, were elective; which was a remnant 
of Saxon liberty. There is a ſtrong analogy 
between thoſe for counties and thoſe for infe- 
rior juriſdictions; ; for as the ſheriff executed 
the commands of the crown, ſo it was the duty 
of the Portreeve to execute the ſuperior com- 
manqds of the ſheriff; and the arguments which 
may be derived from the nature of the office are 
ſtrongly corroborated by the hiſtory of the cor- 
poration.—Serjeant Glanville, who framed the 
charter, was recorder of the borough ; and 
therefore it is not probable that he wiſhed the 
Portreeve to have adverſe rights to the mayor, 
with whom he muſt be ſuppoſed to be connected. 
Sts But 
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But he Was too enlightened, not to ſee that the 


rights of the Portreeve could not be deſtroyed, 


if they once had an exiſtence; and he therefore 


politically, adviſed the junction of che offices to 
prevent the diſcuſſion of the queſtion. That 5 
cuſtom has ſince been continued for obvious 


purpoſes. The argument of ſilence on the 


3 ſubject, is therefore com pletely done away. In 


common caſes, uſage may tend to eſtabliſh the 


= rights of individuals; but where there has been 
an attempt of this kind, to blend two offices, 


and to force the current of ulage into an arti- 


= ficial channel for particular purpoſes, uſage in 
ſuch a caſe, is a very weak argument. The 
= borough had indeed for a conſiderable time 
omitted to ſend members to Parliament. Ihe --- 
right was afterwards reſumed : but ſuppoſing 
it had preferred its claim during that interval, 
who but the Portreeve would have been entitled 
to make the return ? Portreeves are returning ” 


officers in many boroughs, which 1s eaſily ac- 


== counted for, becauſe it was their duty to exe- 
F : cute the ſmaller proceſſes of law within their 
== juriſdiftion. And as to the argument that the 
| ſheriff made all the returns himſelf, it is nega- 
== tived by the ſtatute of Henry VI.; which ex- 
b Preſsly ſays, that the returns ought to be made 
\ by the inferior officers. Admitting even what 


is apparent from the ſtatute, that the ſheriffs fre- 


"Je 5 
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quently neglected their duty, and had in ſos 
. caſes ſtifled returns entirely, will the committee 
preſume that they neglected their duty in every 
inſtance? and that not one precept was at any 
time iſſued to Oakhampton, eſpecially when a 
contrary ſuppoſition is by no means inconſiſtent 
with the returns produced ? But even if he had 
ated for ſo many centuries in oppoſition to the 
ſtatute, ſuch a line of negligence, or rather of 
_ criminality, could not deftroy the rights of the 
Portreeve ; which he ſhould contend admitted 
neither of a ceſſer or ſurrender. It was upon 
| this reaſoning that the firſt idea of queſtioning 
| the legality of the old intereſt of the borough 
Vas conceived in 1780. The beſt legal advice 
which Weſtminſter-Hall affords was reſorted to. 
The reſult of that advice was, that the Portreeve 
was the ancient and proper returning officer of 3H 
the place; and the precept iſſued to him ac- az 
cordingly. Whether the precedent was not re- 
peated in 1783, the committee would judge 
from the eraſure in ſo important a part as where 
the word mayor is inſerted. For theſe reaſons, he 
thought the claim of Mr. Hawkes, ſo far from 
being litigious and vexatious, deſerved the 
praiſe of the committee for vindicating the an- 
cient rights of his office; the legality of which 
be hoped would be recognized by their deciſion | 
in his fayour. SHITE ek | jj 
i 2 | | Mr, TE 
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3 In reply faid, That if he had anden bis own. 
'Y ; judgment, he ſhould have left the caſe as it ſtands 
3 at preſent; but when he reflected on the momen- 
WT tous intereſt of his clients, he did not dare to con- 
7 ſult his own opinion. He could not, however, 5 
- diſcharge. his duty better than by ſtating Mr. 
1 Partridge” s argument candidly as he gave N. 
= amounted to this : — There was no mayor 
Min Oakhampton till 162 3. Before that time 
1 chere probably were returns; ; and the Portreeve 
4 was probably the returning officer; ; for the act 
26 Henry VI. directs the ſheriff to iſſue pre- 
cepts to the returning officer; ; and we muſt 
=D therefore conclude, that he did his duty, and 
chat fach returns were made. The charter re- 
A ſerved all his rights, and the preſumption | is | 
f g ſuppoſed. to be irreſiſtible, that the mayor, 0 
erer fince 1623, made the returns, not (as ap- 
WJ peared upon the face of them, excepting one | 
4 inſtance) ! in his capacity of mayor, but i che 
WY capacity of 9 which! it was admitted he 5 
1 likewiſe filled. 4 cs 
To the preſumption that the ſheriff did his 
duty, he begged leave to oppoſe the matter of 
I fact, That fuch precepts were not iſſued. The 
1 act recites the neglect of the ſheriff f in many 
E | places, and when coupled, with the returns 
W in this particular caſe, affords us every 
Z | reaſon to conclude, that this was one of the 
1 e omen - boroughs 


1 KIS E EF 
| dane which had reaſon to Gir of that 
neglect. As to the argument, that the original 
right of the Portreeve could not be abandoned 
or ſurrendered ; whoever conſults Glanville's 
book, will find, that upwards of forty boroughs 
have, by diſuſe, loſt even the important right 
_ offending members to parliament (a). If, then, 
he ſhould have demonſtrated that, in all human 
probability, there was no returning officer in 
ancient times, there was an end of the argu- 1 
ment. But ſuppoſing the reverſe to be the caſe, 
how can they prove that the Portreeve was the & : 
returning officer rather than the ſteward ?—It 
was indeed faid, that becauſe there was a Reeve 
in the county, and a Reeve in the borough, : ö 
their offices muſt have been of a ſimilar nature ; : | 3 
but what did the argument amount to? At . 3 
N beſt, a preſumption drawn from etymology, : 1 
which could never be allowed to overturn the 6 1 
conſtant uſage of the place from the moment it i 
' renewed the right of repreſentation. —If the duty b y 
of executing returns was in thoſe times thought 
to be of importance in the borough, the ſteward 
was the ſuperior officer; and it is therefore pro- 
bable, that this important truſt was confided to 1 
him; but if, on the other hand, it was conſidered F a 
as amimifiit function, it would probable fall © to 
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the ſhare of the inferior officer (the Bailiff) to 
Execute. Again: they ſay the charter reſerved : 
theſe rights; and this was the opinion of Mr. 
Serjeant Glanville. But can it be ſuppoſed 
that Mr. Glanville had the ſmalleſt i intention to 
reſerve this ſacred right which had never been 
thought of for ſo many centuries; and that he 
had in contemplation, a caſe which might never 
happen ? or if he had entertained ſuch a thought, 
would he not have ſpecifically mentioned the 
right, and thereby have decided the queſtion ? 
He could not bring himſelf to entertain a very | 
reſpectable idea of the bye- laws which were 
improperly ſanctioned with Glanville's name; : 
but the oppoſite gentlemen were in the firſt in · 
ſtance obliged to break through thoſe regula- 
duons, which enacted, that the mayor ſhould be 
5 8 preſented to be choſen Portreeve. Thoſe bye- 
k | laws mention the purpoſes for which he is to be 
XZ choſen ; namely, to view the common, to col- 
lect the duties, and ſo forth. They could ne- 
ver mean to give him the right of making re- 


5 8 


ud PRE turns, as the corporation did not claim the pri- 
ro- vilege of ſending members to Parliament till 
o 17 years afterwards. Beſides, the inference, if 
red any, ſeems to be that a returning officer muſt | 

| to | fill both ſtations ; which would not only reader 

| the preſent election void, but all future elec- 


tions, fo long as the 'ſquire's intereſt in the bo- 
WES rough 
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rough remains oppoſed to that of the corpo- 

ration (4). There was another abſurdity in 
their argument as to the choice of the Portreeve. 
It appears by the ancient grants or charters, that 
he is to be choſen by the burgeſſes of the burgh, 

paying certain rents for their burgages. But 
how have they proved his title? By ſhewing 

that he was elected at the court- leet. They 
ſhould therefore have ſhewn how the ancient 
_ court-baron, at which he muſt have been for- 
merly choſen, had degenerated into the modern 
court. leet, otherwiſe their ſtatement only proves 
that the original mode of electing the Portreeve 
has been entirely loſt, as well as that his office 


is now uſeleſs.— There is a moſt eſſential diff 


ference between the courts.— The court- baron 


is compoſed of the ſteward and the freeholders PR 
of the manor, who are the judges : the court 


| leet is derived out of the tourne; and is not re- 


ſtricted to freeholders, but every perſon reſiant 1 
is bound to attend. The ſteward is there not 
merely a recorder of the proceedings, as in the 7 
former court, but acts as judge. If, therefore, 
the Portreeve was choſen at the court - leet, he 1 


may have been choſen by twelve perſons, who 


(a). John Luxmore was known in the borough by this 
name. He was at the head of a party; and left the FR 


greateſt part of his eſtate to Mr. Charles Luxmore, who 
eſpouſed the Portreeve's cauſe. 


have 
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have no permanent connexion with the borough, 

but were merely reſident there at the time. It 
was ſaid, that the return in 1780, was judi- 
ciouſly paſſed over, but it was paſſed over be- 
cauſe 1t was thought to be frivolous, and to owe 
its origin to the new party, which at that time 
ſprang up in the borough : a feeble old man, who 

could juſt write his name with a tottering hand, 


XZ was a fit engine for his young and healthy friend, 


who writes Portreeve, perhaps, before the name 
was ſigned. Had Warren himſelf entertained 
an idea that he was to return as Portreeve, 

would he not have added his title in his own 


8 hand- writing? If precedents : are to decide the 


queſtion, what anſwer can be given to that of 


10660 for when the Houſe declared that the 5 


members returned by the mayor ſhould retain 
their ſeats, Is it to be ſuppoſed that they did not 
mean the oſtenſible character they named, but 
this ſecret ſpring, this concealed Portreeve, who 


was in fact playing off the puppet mayor, and 
giving efficacy to all his acts? Is it poſſible, too, 


that thoſe whoſe duty it was to direct the 
precept to the proper returning officer, and 
who conſtantly directed it to the mayor, really 
meant to direct it to this latent character? 


"= Surely not. In 1754, the return is in the uſual 
=_ form, but the '{quire, perhaps, juſt broaching the 


idea of oppoſition, but not t ſufficiently learned 
e | „ 


% © A 8½ NL 
to enter a formal proteſt againſt the mayor, puts 


his name as Portreeve; imagining that he there. 


by gave ſome ſort of efficacy to the return, tho“ 
he did not know preciſely how. But what ſmall | 
| reliance he placed on that new conſtruction 
was fully apparent from his conduct in 1784, 
vrhen, having procured the return in favour of 
himſelf, which was executed by the Portreeve, 
| he afterwards procures a ſupplementary inftru- 


ment from the mayor, which he imagined 


would render it valid. —Mr. Graham having 


_ finiſhed his reply, the | committee took ſome 
time to deliberate ; when they reported, by their = 


; | chairman, that they had decided, 
It, That the Portreeve i is not the proper re- 
turning officer for the borough of Oakhampton. 


2d, That the mayor is the proper returning 


officer. By this deciſion, St. Ledger and: Lads 
broke being declared the fitting members, 


Mr. Panrüipen, : 

On 'betialf* of the unſucceſsful candidates, N | 
who now became petitioners, ſtated, that tho“ 
here was apparently a very large majority 
againſt them (the numbers being for each of 
the fitting members 167 : for Fownfon 98, An- 
derſon 97: Majority againit Townſon 69, and 
againſt Anderion 18894 Yo. he truſted he ſhould be 
able 


. 
— 


we 
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able ſo to reduce it, that the real majority would 


prove in favour of his clients. Beſides four votes 
which he ſhould be able to ſtrike off the poll of 


his adverſaries, and four others, which he ſhould 
prove to have been unjuſtly rejected by the 
mayor, and which were tendered in favour of 


his clients, there were 72 voters, againſt whom 
he ſhould bring ſuch evidence, as he truſted, 


XZ would fatisfy the committee that they had no 


freehold intereſt in them, and claimed by con- 


E veyances (if any ſuch exiſt) made but a few weeks 


before the election, for the purpoſes of multi- | 
plying votes (a). —The circumſtances attending 


4 2 their production, were theſe: The election oc- 


cupied two days; during the firſt day, a great 


ſtruggle took place between the candidates, each 
party ſtriving to have a majority at the cloſe of 


that day's poll; but not one of the ſeventy- two 


1 ; now objected to was brought forward on that 
L ; day. The run being pretty cloſe, the gentlemen 5 
5 1 | againſt whom he appeared brought forward on 
the ſecond day perſons perfectly new, not only 
to the borough of Oakhampton, but to the 
1 county of Devon, being collected from every 


(a) It was requeſted by the ene and agreed by 


1 | the counſel, that the queſtion of the nominal frecholders 
XX ſhould be diſcuſſed on both ſides, and decided by the com · 


* mittee, before the reſt of the caſe was entered upon. 
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quarter of the kingdom. A ſtrong preſumption 
of the occaſionality of theſe votes muſt ariſe from 


the conduct of the fame party in 1784, who, 


tho' then unſucceſsful, polled only ſeventeen free. 
holders, and did not pretend to offer one of 
that ſpecies of voters which they now brought 
forward. Theit conduct at the preſent poll 
likewiſe ſtrengthens this ſuſpicion ; for if they 


were conſcious of their validity, why did they 


not tender them on the firſt day? It was only 
when preſſed on the ſecond day, that they ha- 
zarded them. When the firſt voter of this 
claſs made his appearance, queſtions were put to 
| him as to his conveyance, and the conſideration 
he had given for his eſtate. Being a perſon of p 
fortune and diſtinction, he was willing enough 3 
to anſwer all the queſtions, till they preſſed upon 
bis right of voting; and then the Ingenuity of 
_ counſel ſuggeſted, that he was not obliged to im- 


peach his franchiſe. The mayor, notwithſtand- 


ing the arguments againſt the vote, declared he 


had a good opinion of the voter, and admitted 
him on the poll. _ In order that the commit- 
tee might comprehend the nature of this tranſ- 


ascdion, he begged leave to ſtate, that there were E 
two perſons of very great property in the bo- | 


rough, peers of the realm, who, by a reſolution 


of the Houſe of Commons, ought not to inter- 
tere in elections. He did not heſitate to pro- 


; „„ nounce 
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nounce the names of the Duke of Bedford and 
Earl Spencer, becauſe they would appear in 


evidence. About three months before the elec- 
tion, at the latter end of March, and after the 


borough had been canvaſſed, a variety of con- 


veyances were made by che noble Earl, of mi- 


nute eſtates, for no equitable conſideration, at a 


time when every body expected the diſſolution 


of Parliament. Others, of a ſimilar nature, were 
made by the noble Duke in April and May 2 
and ſothe by a gentleman of the name of Harris, 


: | fo late as the commencement of June. For 

5 : many of theſe conveyances, there was no conſi- 

. | deration at all paid; for others, the conſidera- 
tion was ſo ſmall as to be totally inadequate to 
the grant: yet, under theſe circumſtances, the 8 

5 5 other gentlemen muſt contend, that ſuch voters 
are to be admitted and kept on the poll, as bona. 
de freeholders of the borough of Oakhampton. 


By the 7 and 8 of Wm. III. All conveyances 

wn of any meſſuages, lands, tenements, or here- 
« ditaments, in any county, city, borough, | 
&« town corporate, port or place, in order to 
multiply voices, or to ſplit and divide the 
Intereſt in any houſes or lands among ſeve- 
ral perſons to enable them to vote at elec- 
tions of members to ſerve in Parliament, are 
declared to be void and of x none effect z— 


ta) Chap. 25. $7. 


C 


and 
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«* and, that no more than one Kat voice ſhall be 
3 e for, one and the ſame houſe, or tene 
«© nent. Now applying this ſection of the 
act to thoſe noble perſonages Who, a few months 
before the election, were in polleltion of the 

property conveyed; does it not, both by its 
ſpirit and its letter, declare theſe conveyances 
to be illegal and void? but whatever effect they | 
might have as; to the parties contracting, he 

ſhould undoubtedly contend, that the poſſeſ. 

ſion of the eſtate by a grantee, under theſe cir- 

cumſtances, could not give him a title to exer- 
diſe the right of voting as attendant on it, if the 
purpoſe of granting the eſtate was to convey 
that right 1 in a fraudulent and colluſive manner. 
If the committee were of that opinion, they 
could, not. decide that the ſitting members were 
: returned by the voice. of the freemen and real | 
frecholders of the borough. 


| Evipexce. | | 


WIL IIA Brock ſaid, he was at the „ 
tion; it laſted two days: the ſecond day's poll 
began about ten yclock.. Before it began, a 4 
number of perſons appeared, ſome on the Ta- 
viſtock, and ſome on the Exeter road; they 
were about oae hundred in number, and Pas 
raded the ſtreets. 1 in troops. He knew few of 


them perſonally, chough he had lived in he 


town | 
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town twenty- -five years; and, as he believed, 
knew - moſt of the freemen and freeholders, | 
havi ing attended many of the conteſted elections, 
particularly thoſe of 1780 and 1.784 

TRHOMASTANNERſaid That during the firſt day 
he took the poll in the Portreeve's court; on the 
ſecond day he was in the mayor's court, and took 


minutes of the queſtions put to thoſe diſputed 


voters, and of their anſwers. Thirty- one pro- 
duced grants from Earl Spencer, moſt of which 
were dated the 26th and 27th March, 1790. 
Twenty-one grants appeared to have been made 5 
by the Duke of Bedford and Mr. Palmer: the 


BZ witneſs received a liſt of them from the Duke's 


ſteward, to ſerve as part of his minutes; but che 
lift not being ſufficiently full, it was completed 


= by the witneſs. The ſteward borrowed the liſt 


afterwards, - and left it with the Portreeve' . 
counſel. By theſe minutes, inter alia, it ap- 
pear ed, : that Samuel Chub, of Taviſtock yeo- 


man, claimed to vote in right of conveyance 
from Richard Palmer, Eſq. of the 28th and 


29th of April, 1790, of Bream's Meadow, in 
conſideration of £.250, Samuel Cary, of Ta- 
viſtock, clothier, had a grant from the Duke 


of Bedford, dated i ſt and 2d June, 1 790, of one- 
third of one· ſixteenth of one fourth of a dwel- 


ling houſe, in conſideration of £.20, 


[ The 


» 
[T he following votes having been pateizntart 


diſcuſſed by both parties, I have ſelected the 


evidence given ref pecting their declarations at 
2 the FPS 


| Rob. Kingſeott, Efq. _ aſked as to bis qua- | 
Ufication, ſaid; He claimed by purchaſe a te- 
nement on Shob Hill, otherwiſe Shovell: the 
conveyance bore date the 31ſt March, 1790; 
the confideration was C. 24, and had been paid; 
he had received no rent from his tenant. When 
he was queſtioned as to the execution of the 
deed, he referred to the deed itſelf, and would 
anſwer no farther queſtions. The mayor's an- 
ſwer to the objection made to Kingſcott' s vote 
was, 1 have a ſtrong opinion in favour of 
c the vote:“ but whether or not he had papers 
before wind, and ſpoke of the opinion of coun- 
ſel, the witneſs could not tell. 
Richard Preſton, Jun. ſaid, His conveyance 
ads of the 24th and 2gth of March, 1790, 
from Mrs. Honeycomb; the premiſes one- 
eighth of Pinkiham. On being aſked as to 
the conſideration, —he at firſt ſaid it was va- 
luable ; afterwards, that it was £ 50, and that 
the money had really been paid. = 
Henry Beauford, Surgeon, dane one-eighth T 
of Battles wy which ye {aid he had purchaſed Y 
| LE Ogg from 
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3 I from Mr. Dennis, of Taviſtock, who had been 
e £ in poſſeſſion of it for ſixty years; the value was 
un | 155. yearly; the conſideration £.26, which had 

been paid. He had received no rent; none 

was due. Being aſked whether he meant to re- 
Wt . tain the p poſſefiion | £ He anſwered 1 in the affirma- - 
e N an 
ae Arthur Tremaine, Eſq g. produced 4 convey- 
>: © ance of Cann's tenement from his father, dated 
| 5 the 4th of May, 17903 the conſideration, na- 
en tural love and affection. On being more ſtrictly 

queltioned, he ſaid, © There | is the deed,” 2 1 
refuſed to anſwer. _ 5 

Jobn Jo hnſtone ſaid, He has: a conveyance : 
from Lord Spencer, dated the 1 3th of April, 
1790, of the George Inn; the conſideration 10s. 
= Milliam Geary had a conveyance from Lord 
= Spencer, dated the 26th and 27th of March, 
; 1790; the conſideration 10s. ; the premiſes, a 
BZ moiety of a meadow in Park-lane. ELD | 
= Robert Pepin, of Somerſetſhire, claimed by 
grant from Henry Luxmore, one. eighth of Lime 
Haye; the conveyance dated the 3 iſt of March, 
3790; the conſideration C. s. 
= George Pepin claimed by grant from Mr. 
T John Luxmore, Keats Parks; the conſideration 
5 eight guineas; the date the zoth of March, 1790, 
=. William Paine, of N orthamptonſhire, claimed 
to vote, in right of one- eighth of Jordan's 
Ball, Sranted him by Lord — on the 

„ 8 
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zoth and ziſt of Mareb, 1790s: in > conſiders 
tion of 20. i 
. Facob Leader, of Berkthire, i . vote 


in right of a moiety of the Town Mills, con- 
veyed to him by Lord Spencer on the Zoth 
and 31ſt of Wee 18 in eee of 
105, "I 
There were 35 voters, on | des the notice 
hereafter mentioned, Was not proved to the ſa- 
| tisfaCtion, of the committee. As the declara- 
tions of theſe voters are ſtated by. Mr. Partridge 
in his reply, 1 ſhall content myſelf with ftating 
5 here the ſubſtance of what one of chem, VIZ, 
= Tonkin, ſaid concerning his title. "x 77 
HR oukin,. George. Bridgeman, an an attorney at 
Oakbampton, a he was in the mayor's 
court when Tonkin came to vote, but did not 
take minutes in writing. The voter was aſked, 
Whether he meant to reconvey the premiles ? to 
which he replied, Not at preſent,” Being de- 
fired to explain himſelf, he ſaid, He was bot 
bound to anſwer the queſtion. | Mr. Tonkin had 
been i in partnerſhip with Mr. Preſton, from whom 
he claimed; and ſome doubts being entertaiped, 
Whether the conſideration had been paid, the 
voter w was interrogated on chat head. He ſaid at 
firſt, it had been paid on account, but that no 
money b been when the deed was exe- | | 


ST. 
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ſolved that it ſhould not be admitted. 


euted ; but upon deter, be: rs it 621 


actually paid in town; the conſideration was 10s. 
The deeds of the ſeveral voters were then 


called for, in conſequence of a general notice 


from the agent for Anderſon and Townſon to 
the agent for the other party, but the blank for 
the agent's name, who was to deliver the notice, 
not being filled up, it was objected to as in- 
formal. The counſel for the petitioners then 
wiſhed to prove, that the perſon who delivered 
the notice had, at the ſame time, mentioned 


the agent's name; but this evidence was ob- 
W jected to, becauſe its tendency was to ſupply, 
by parole evidence, the defec of a written in- 


ſtrument, and was according is rejected by the 
committee (a). 


The general notice having thus failed, per- 


ſonal notices were proved upon the greateſt 


number, though not all of the voters. One 


of theſe declared to the perſon ſerving the no- 
= tice, that he had ſent his own deeds with thoſe 


of ſeveral other voters to the Luke of Bedford's 


ſteward i in London ſoon after the election 


William Brock made his appearance 2 ſecond 
time, and ſaid, That the pe itioners canvaſſed 
the borough | in February prec ding the election; 

(a) On a ſubſequent day, the ccmmittee was moved to 
admit the paper ſuch as it was upoi their minutes, but re- 


there 


212. c A: 1. 
there was a rumour of the diſſolution of parlia- 
ment at that time. On his croſs examination, he 
ſaid, Though he had known:the borough twen- 
 ty-fiye years, he had never ſeen Anderſon and 
'Townſon before, nor ever heard that they had 
any property in the borough. Mr. Richard 
5 Hole, and the Rev. Mr. Hole, have property 
there; one, or both of them canvaſſed with the 


petitioners, who lodged at the *ſquire's houſe, 


The Rey. Mr. Hole made a ſpeech, and faid, 
They were worthy men, and would do good to 

the borough; he underſtood they would pro- 
' mote his good, as they would that of the world 
in general. On a ſecond examination he ſaid, 


St. Ledger and Ladbroke were equally ſtran- 


gers to him, a1d he thought they entertained 


equal good-will o the borough. The evidence 


againit this clal of voters being finiſhed, 


Mr. Fexsnaws 


Proceeded to argue, that thoſe convey- 


ances were occaſional, and as occaſional, were 


fraudulent; J and being occaſional and frau- 


dulent, were void both by the common 
_ aw and ſtatute. When he uſed the word 
| fraudulent, he hoped the committee would 
underſtand, that he did not mean to reproach 
the noble perſonazes concerned in the tranſac- 
tion, with any immoral or diſhonorable motive, 


but merely to * chat TINY had a ſecret and 


indirect 


* 
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; indirect object in view, which the law repro- 
E bated, and which was called in the books, a 
Z legal fraud. The law muſt naturally depend a 
upon the facts, and the facts in evidence, from 
Ewhich the intention of the parties muſt be col- 
lected, Htleatly ſhew, that theſe conveyances 
were a contrivance of four perſons of landed 
property in the neighbourhood, to prejudice 
the right of election of the ancient voters of the 
d, {iborough. It appears, that a rumour of the diſ- 
to ſolution of parliament commenced in Feb. 1790, 
0. ſoon after which, Meſſrs. Townſon and An- 
d derſon canvaſſed the borough ; no time was to 
d, : : be loſt ; a great number of conveyances were : 
n- immediately parcelled out to a variety of per- 
ed Biſons, ſtrangers to one another, and ſtrangers to 
ce the borough, Others were diſtributed in April; 
and the diſſolution of parliament being pro- 
tracted ſo late as June, contrary to the general 
5 expectation, ſome were made a few days before 
the election. Theſe perſons unknown, as they — 
were to one another, are found at the election, 
|; : collected in a body, evidently for the purpoſe 
Hof ſupporting thoſe candidates who ſhould be 
Y cpouſed by the party from whom they derived | 
their votes. They were not, however, brought 
EZ forward till the laſt day ; for there being a real | 
landed intereſt in the borough, the committees — 1 
5 will naturally ſuppoſe, that there muſt have een 
a Falauß between that Intereſt and theſe men | 
$F „ of = 
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of hs or faggots, as they have been called, 

and that it was prudent not to bring theſe for- 
ward till their appearance was required by the 
moſt urgent neceſſity. They come at laſt, how- 


ever, with their conveyances in their pockets; 


a few queſtions are aſked, but they refuſe to an- 
ſwer, when thoſe queſtions prefs on their right 
to vote, as if conſcious to themſelves that that 
right would not bear to be ſifted. After the 
election was over, in purſuance of the ſcheme, 
it is in evidence, that an application was made by 


the ſteward of a noble Lord for ſome of the 


conveyances to be returned. Ex pede herculem, 
Will not the committee preſume, that the ſame 
circumſtance took place with reſpect to the other 
voters of the ſame deſcription ? Thofe belonging 
to the noble Earl and Mr. Palmer are firſt pro- 


duced; then thoſe in the intereſt of the noble 


Duke; Mr. Harris's bring up the rear. There 
are two alſo of Mr. Luxmore, a member of 
a family, which, though divided, is reſpectable, 
and poſſeſſes the greateſt intereſt in the borough; 
their grantees refide at a diſtance, and the con- 
veyances are dated in March. He did not mean 
to perplex the committee with obſervations on 
each particular caſe ; but it was obſervable in 
general, that thoſe who are meaneſt in their cir- 
eumſtances give the largeſt conſiderations ; which 
furniſhed a firong preſumption, that thoſe con- 
conliderations 
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fiderations were never paid, or that they were 
meant to operate as an inducement to reconvey. 
This obſervation is applicable to the one-third 


of one: ſixteenth of one fourth of a houſe, which 


is a hundred and ninety- ſecond part, and is pur- 


5 chaſed by a country taylor for C. 20; ſo that, at : 
that rate, a fingle houſe in Oakhampton muſt be 


ſuppoſed to be worth £.3840. On the other hand, 


where the grantees are perſons of diſtinction, the 
= conſiderations are ſmall; for this obvious reaſon, 


that where a man's honor can be truſted, there is & 
ſufficient tie uponhim, and the conſideration need : 
only be adapted to ſeeming propriety. The pre- 
ſumption, therefore, he ſhould contend to be, that 
theſe eonveyances were to be returned; and this 
preſumption is corroborated by an overt act of 
one of the voters who actually returned his deeds 
with thoſe of ſeveral others; and which fully 
warrants a concluſion, that there was not that 
ſubſtantial ownerſhip and property conveyed 
which is required by the law to ſupport a vote. 
The tranſactions were colourable and fictitious; 
not ſubſtantial and real; this preſumption is 
ſtill farther ſtrengthened by their refuſal to pro- 
duce the deeds; and though the notice to that, 


© purpoſe was defective in point of form, the com- 
= mittee will ſee the general concerted ſcheme, and 
will be ſenſible that that defect may be turned 


Wan to their advantage, as they may pro- 
1 . ducę 
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duce particular deeds in ſupport of caſes that 
are exceptions from the general concluſion. 

It is obvious that deeds can only be concealed 

for the purpoſe of excluding farther enquiry. 


| Theſe being the facts, and the plain con- 


cluſions to be drawn from them, the law is 


next to be conſidered. In Co. Litt. 3 57. a. 5. 


© Covin is defined to be a ſecret aſſent deter- 


mined in the hearts of two or more, to the de- 
frauding or prejudice of another,” and vitiates 
every act where it can be proved. He gives 
examples, and clearly proves this to be the doc- 
trine of the common law. So here there was a 
covin to defeat the right of election of the an- 
cient voters. The ſame writer, page 290. 4. b. 
terms the ſtatute of the 13th of Eliz. ch. 5, 
againſt fraudulent infeoffments, * a right pro- 


e fitable flature,” and obſerves, that it is but a 
declaratory act, enforcing the common law 
which ſubſiſted before the ſtatute. It is alſo a 
well known maxim of law, that ſtatutes againſt 
fraud are to be conſtrued in ſuch a way as to 


| remedy the evil they are deſigned to check. 


Where a penalty attaches on the perſon, the 
conſtruction is ſtrict; but where the operation is 


merely to avoid a fraudulent contract, the con · 


ſtruction ſhould be liberal. Hobart, p. 72, proves, 
that where a feoffment is fraudulent, the feoffor 
ſtill remains ſeiſed. So here, though the deeds 
were 


: F 
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were executed, the proprietors of the lands and 
tenements ſtill remain ſeiſed; the voters there - 
fore were never ſeiſed. In proportion as com- 
merce increaſed, the laws grew more and more 
ſevere againſt fraud, In the bankrupt laws, 
every conveyance in contemplation of bank- 
ruptcy, however fairly the perſon acquiring the 


property may have acted, is declared to be void; 


becauſe it is preſumed to be made fraudulently 
to evade the law. What exception then can 
there be in fayour of a fraud to transfer the pri- 
vilege of voting for members of parliament, 
who when onee there, become the repreſentatives 
of the nation. He laid it down as a general 
= principle, that all acts of parliament againſt 
ftaud are not merely binding as acts of parlia- 
ö 5 ment, but are declaratory of the common law, 
which is ſaid to abhor every ſpecies of fraud. 
And though it may be faid, that the Durham 
and ſplitting acts are enactive in thoſe particu- 
nr caſes only, the true nature of ſuch ſtatutes, 
and which reconciles them with the doctrine of 
1 the common law againſt fraud in all the books, 
is chat they make particular acts concluſive evi- 
dence of fraud, which would have been frau- 


Aulent before, if the intention had been ſuffi- 


ciently proved. It may perhaps be ſaid, that 


3 chere are deciſions againſt this argument; and 
that in the caſe of Downton and other boroughs, 
5 ; : 1 3 a | 8 a ſimilar 


JSV 

ſimilar conveyances of burgages were held to 
be good. But it is enough to ſay, that the te. 
nure here is not burgage but freehold; and 
without queſtioning the deciſions of committees, 
all the arguments that were uſed againſt thoſe 
deciſions apply in a ſtronger manner here, 
which is acknowledged by the aſſent of the 
reſpectable gentlemen who argued thoſe caſes 
on the ſucceſsful fide. Expreſſio unius exclu- 
ſio alterius. If they had entertained a thought 
that their poſition was applicable to all free. 
holders, they would not have confined their 
arguments to the particular caſe of burgage te- 


nures. On this occaſion he begged leave to 


quote the words of a very great authority (a) as 
diſtinguiſhing: the caſe of burgages from free- 
huolds, though ſtrictly applicable to another part 
of the iſland. © I know (ſays the noble Lord) 
that the Houſe of Commons is a competent 
court to decide upon all queſtions of the elet- 
6 tion of its own members; and I know, there 
&« ſtand upon its journals various deciſions ſup- 
c porting burgage tenures, which I do not 
„ mean to impeach, or throw the ſmalleſt re- 
« flection upon. There is a latitude and a ſo- 
| « vereign power which belongs to the Houlz 
+ of ene and which re ought not 


(a) The Joe Chance, ſee 3 Lud, 377-8, 
== : =, 60.20 


An 
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« to bind itſelf by thoſe narrow rules a court of 
« juſtice ſhould go by. If the title to a ſeat in 
« parliament had been in England as now in 
« Scotland) referred to the decifion of a court 
= << of juſtice, we might venture to gueſs, that 
] 7 « a gentleman could not have been at liberty to 
4 ſend his ſteward with ten or adozen parchments 
« to be diſtributed among as many voters round 
2a green table, and then picked up after the 
B c election was over. I believe that could not 
| | « have happened. The ſame reaſons apply with 
0 ; 7 equal force to ſimilar conveyances of freehold 
cg cflates in this part of the iſland. To add the 
| words of the ſame noble Lord; © How flender 

= < fever. the beneficial intereſt may be that is 
BI taken by the conveyance, it muſt be taken 
| : © bona fide, and muſt be the abſolute property 
= * of perſons pretending to a property in it.“ 
The conveyances againſt which he argued, were 
not ſuch bone fidei tranſactions; nor did the 
doctrine of burgage tenures apply to them. It 
therefore was optional with the committee, 
Whether, by their deciſion, they would eſta- 
blich a precedent to reſtrain fraud in ſuch 
| : | conveyances „or one to ROUBLEBANCE and ex- 
. BY tend 1 it, 


M.. Gran 


Now opened his caſe in defence of this clafs 
= ey voters, and ſaid, That as the gentlemen on 
7 44 ne 
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the other fide bad challenged him to the dif. 
cuſhon of a general queſtion, it was neceſſary 


that queſtion ſhould be accurately ſtated ; for 
though many of the arguments adduced might 
have weight, as they frequently have in popular 


_ aſſemblies, they could have little influence on 


the enlightened underſtanding of the com- 


' mittee, who would ditmiſs from their memory 


the term faggots, as fit only to kindle the pre- 
judices of electioneering faction. His learned 


friend who preceded him, had dwelt much on 
| the ſuppoſed fraudulent intentions of the par- 


ties at the time when thoſe conveyances were 
made; which argument he built upon the facts 
5 relating to one particular voter; but from which 


he drew a preſumption which he extended to 
ſeventy-two others. The committee, however, 
would recollect, that the election was over in 


July, and that the deeds referred to were not 
returned till December, and then for aught ap- 


: pearing, probably returned to Harriſon to have 
an opportunity of defending that very vote be- 


fore the committee. His learned friend, Mr. 
Fanſhawe, dwelt much on the third of the 


ſixteenth of a fourth. But though the law, 


as he was ready to admit, might have been 
miſtaken in that inſtance, it would be ab- 
ſurd to involve, in the deciſion of that caſe, 
other freeholds which had been properly granted: 


The general ng then 15, Whether perſons. 


who 
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who have freehold landed property in the bo- 


rough, cannot legally convey that property to 


others a ſhort time before the election; for if a 
legal freehold paſſed to the grantees, they have 


unqueſtionably a right to vote by the conſtitu- 


tion of the borough. The objections to the legali- 
ty of theſe conveyances ſeem to be, 1ſt, That they 
are void from fraud at common law, and parti- 
cularly the common law of parliament. 2dly, 
That they are void under that peculiar head of 
the common law which relates to occaſionality. 
And, 3dly, That they are void by the act of 
Will. III. againſt ſplitting tenements, As to 
the paſſages which have been cited from Co. Litt. 
there can be no doubt that covin and fraud are 
never allowed to injure a third perſon. He 
BY would willingly likewiſe admit the ſalutary ef- 


fects of the ſtatute of Elizabeth againſt fraudu- 


lent feoffments; but by ſtrict analogy to that 
act, it ſhould be argued, that the conveyances 
were void, as againſt the creditors of the noble 
Lords concerned; which was ſo far from be- 
ing the caſe, that Lord Mansfield expreſsly 
held, that the aſſignees of a perſon who had In- 
dia ſtock given him merely to vote, were entitled 


to the property (a). Nor can it be contended, 


that the grantees themſelyes have not the bene- 


(ga) Nightingal, v. Deviſmes, 5 Bur. 2589. In this caſe 


however, the queſtion was between the g1antee and grantor, 
and not between the grantee and creditors of the grantor. 


ficial 


222 ( K OI. 


= xx Son, AR ar CA 
2 — wg 4 © 
» . P 


v5 Wh z 
— 
ALE = 

7 


8 4 
hs + > 
rs | 7 
1 
$28 
84 
. 
18 4 
"LP 
"8 
Ly 
"F 
174 = 
7248 
3.388 
$ 
s of 
139 
. 
1 
27 
. 
te 
4 wa 
1 
75 
v2 
s 
BY 
4 .» 
* F 
WW 
* oe 
„ $* 
12 
.* 
92 
72 
1 
«24h 
74 
KF 
* 
48 
095 
J 
78 
a2 
85 
'S * 
* 
; ty 
* * 
NE. 
x! & 
*, * 
* 
K 
1. 
x 
* 
5 
4 
8 
#$ 
#4. 
+ I9 
[v5 F 
+ 
634% 
6 bo 
EY 
e 
„ $ 
\ 
. 
Ee > 
7 4 
* 
5 
1 
* 
'4 
4 \ 
15 5 
* 
wi 
* 
* 
1 
4 
1 
17 
% 
15 
7 
3 
$ Sos 
7 * 
1 * 
2 
8 
5 
o * 
4 14 
i 
FRA. | 
* * 
4.7.5 
#54 
1 
* 
K. 
1 
2 v +. 
3 
2 005 
4 
ms 4* 
4 2 
* "*/ 
* 
* 
LA 
1 
7 
P, * 
+. 
© "4 
4 #2 
7 
x 
x 
LE 
„ > 
bt 
4 1 
1 1%, 
7 
3 1334 
bo 7 Fs 
o 
8 
8915 
PLS 
TE 
. * 
. 
11 
2. 
the 
vi 
4 * 
we 
TE 
121 * 
162 
i344 
3 v8 
3%3W 
n 
. 
9 
1 
4 
ASS 
1739 
1 
12 
1728 
4 
my 
DT 
5 
% 8% 
1$.3AP 
+17 
. 5 
1242 
1 
e 
138 
+ FP 
4 
Fey 2 
— 
28 
* 
51 
* 
1 
1 
a wth! 
* 
Py: 
73358 
* LT. 
2 
9 
5% 
N £ 
13%. By 
en 
$55 
— 
mu 
FOLD * 
7 
2 
41 
IT 
py 
I'M 
2 
5 
5 
ws 
IF 
* 
* 
85 
r 
5 
225 
i F- 
* 
2 
1 
* 
206 
0 
+ 
$4 
«6 
3 
* 
22 
32 
Nee 
5 
7 
s 


f 
FE" 
. 
2 
5 


3 es EK * 

r 7 

F 5 W D 
7 S F 


bY 1, 
„ 
ES. . 
15 
3 
& 
IN 
oe 
4 
14 
4 
2 
421 
* 
1 
47 
41 
N 
+, 
4 
a7 
8 
70 
73 
ts; 
: 
7. 
"x 
3 
5 
8» 
„ 
5 
* 
5 
$54 
24 
f 
fs 
Pp 
* 
«4 
* 
F 
4 
* 
. 
i 
} 
wok 
2 
— be 
*4 
3 
4-37 
+ 4 
17 
1 
3 
7 \ o 
% 
* * 
” 
©3.4 
" 
W 44. 
"1.5 
8 } 
© 63h 
v5 
\ 
= 
. 
1 
* 
: 
15 
$1 
1. 
1 
2 
14 
a 
v4 
8 
F+ 
7 
21 
2 
1 
073k 
29 
* 1 
1 
» 
BY 
by 1 
97 
3 
FF. 
. * 
[ 
3 — 
*x ul 
9 
3 * 
1 
7 - 
S* 
tx 
11 
KY 
>14 
WS 
? 
+ 
v3 
4 
by | 
7% 
11 
i 
* 
9555 
+ 
& 
A 
13-3 
* 
9 4 
vs 
1 
WW 
5 
5 
* 
992 
1 
1 
\ * 
I's 


* — "I ey Y Sh & r r 
n S D .. ports ants 5 


© INE 
1 


— 


9 > * 3 a> 
S Lo 8 andere — + 


„ Bo Age Yer r= - - 
. l 4 P 2 — , — FOB . ** 8 

——— mois ant ow got Long * 8 17 * 3 ed toons is 3 3 * 
44 Fa os. n 


ä — —-— —̃ ( —ñ—ü— > 


os c 'A'$ ©] . 
ficial intereſt i in every point of view. Sita; 


they were to bring ejectments, what anſwer could 


be given to the prodoction of the deeds ? Could | 


they not transfer or ſell their property? could they 
not exerciſe every act of dominion over it? If 


this be the common law. doctrine, are there any 


cCaſes to contradict it in the law of parliament ? 
Not a word was ſaid on this head in the caſe of 
Doventon, though the greateſt induſtry and in- 
genuity were exerted. Will the gentlemen 
even fay, that there is an equitable claim open 
_ againſt the grantees ? Suppoſe a bill was to be 
filed, and the grantor were to ſtate that he had 
covenanted that the eſtate ſhould be reconveyed, 
which by the bye he could not do; but ſuppo- 


ſing it were poſlible for him to diſguiſe this 


5 prayer in ſuch. a manner as that the court ſhould 
receive it, the court would undoubtedly ſay, 
the grantee had a right to keep the eſtate if he 
choſe. Courts of law cannot take notice of ho- 
norary engagements; which is proved by the 
conſtruction of the act relating to the qualifica- 
tions of members of parliament ; for where a 


ſtrictly legal qualification is given, though at- 


tended by an honorary agreement, this objection 


was never taken if the member could reconcile 


the oath to his conſcience; for the act relates 


only to formal covenants to reconvey. 


Much 
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rung in the ears of committees for theſe laſt fifteen 


years; but which he never had the good fortune | 
to hear defined. If he were allowed to draw 
a general principle from particular facts, he 


Wend ſay that occaſionality is frequently allows 


ed bythe law of Parliament. If a perſon wants 
a vote in a particular county, provided he pur- 
chaſes land, and poſſeſſes it for twelve months, 
his vote is good, though the land were purcha- 
ſed only for the purpoſe of voting. Again: a 
man may be notoriouſly poor, he may be IC» 
. to the moſt miſerable ſtate of indigence; 

yet, if he refuſes pariſh relief for a year (in 
= 40658 for two years) though he has refrained | 

| : for that expreſs purpoſe, he has a right to ſay— 
fl have been miſerable, I am dependent, but 
= you muſt receive my vote. The legiſlature has 
BY therefore been obliged to interfere in particular 
= inſtances, and to draw the line. As to free- | 
holders in counties, it has been ſaid, they ſhall be 


admitted to vote after a year's poſſeſſion, tak ing 


an oath of their title. Rent- charges are required 
to have been regiſtered twelve months; and an 


_ oath of poſſeſſion, during that time, is ſuper- 


added. The next topic of occaſionality that ; 


occurs is honorary freemen. In the Durham 
caſe, an infinite abnſe was obſervable. The 
Houſe 


= Much had likewiſe been ſaid on the ſubject 
= of occaſionality, which had frequently been 


32 
. 
Ne 4 


SIE S 5 * 3 
7 — 5 Perc, , ROE — 
— ——"IE — — — — — ma 


124 C A S E * 

Houſe of commons accordingly came to a re- 
ſolution on the ſubject; but they felt their 
weakneſs to remedy the evil. They ſtate them 
in the reſolution to be freemen or pretended 
freemen. The legiſlature was obliged to inter- 
fere; but, after all, the Durham act omits thoſe 
| who have inchoate rights, and who certainly 

come under the idea of occaſionality, when, af. 


ter an abſence of twenty years, they take up their 


freedom on the eve of an election, to ſerve a par- 
ticular candidate. The ſpirit and intention of 
the law was, to provide, t that perſons canvaſſing 
0 a borough ſhould be able to aſcertain what was 
the number of its voters, and not to be oppreſ- 
od by multitudes at the poll, who, till that 


took place, were never heard of; but that evil 
cannot properly be complained of in boroughs 

| Where freehold intereſt gives a right to vote, be- 
cauſe i it 15 notorious to whom the land belongs, 
and every candidate has, as it were, notice of 

the oppoſition he may expect, if he oppoſes the WE 
local intereſt of the place. Accordingly, the 
legiſlature has tacitly ſanctioned this conftruc- | 
tion of the right, by the 26 Geo. III. which re- 


_ quires {ix months poſſeſſion in houſeholders, pot- 


wallers, and certain other deſcriptions of voters; 


but is totally filent as to any length of poſſeſſion 


i of freehold property. The committee would 


perceiv 85 chat he meant co contend, that free- 


hold 
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bold boroughs did not come under the deſerip- 


tion of any of thoſe caſes of occaſionality, which, 
at different times, had required the interference 
of the legiſlature; and though he would admit 


| : that the ſplitting act, as it is called, of the 7 and _ 
Vn. III. would apply to ſome of the votes ten- 


dered for his clients in right of tenements, yet 


he truſted there ſtill would be a majority of legal 
freeholders in their favour. He meant to aſſert, 


that at this preſent time the borough partook 


N ” ſtrongly of the nature of burgage tenure, by 
which there was inconteſtable proof that it was 
formerly holden, in the feoffments and grants 
of Baldwin the Viſcount, and of Robert de 


Courtney; for Littleton defines a burgage- 


WE tenure to be when land is holden of a lord pay- 
ö ing a certain rent. If, therefore, it would have 
been competent for the owners of this burgage 
5 property, to have acted as they have now done, 

in the reign of Edward II. what has occurred 
bd alter that right? Neither the act of Wm III. 
nor the law of occaſionality can be quoted, as 
= they are not pretended to extend to burgage te- 


nures.—The office of Portreeve fell into diſuſe; 
the rents grew inſignificant, the diſtinctive marks 
of the burgages were forgotten; but the nature 
of the freehold property, and the rights at- 
tendant on it in this borough, ſtill remained 
de ſame. Here indeed he was aware it may 
be 


W 
be ſalid, that burgages were originally defi- 


nite in number, and from their nature, can- 


not be divided, which was the reaſon why they 
were ſaid not to come within the act of William, 
the object of which is to prevent tlie ſplitting of 

tenements; but the committee will recollect, 
© that in ſome reſpeRts at l-aſt, the analogy holds, 
Any number of burgages may center in one 

perſon, and be doled out by him to others. 

So freeholds may, by deſcent amongſt coparce- 

ners, and other o perations of law, be ſo divided as 
to encreaſe the votes in a borough to what his 
friends might deem an inconvenient number; 
but it never could be contended that the ope- 
ration of che law itſelf could be deſtructive of 
thoſe rights which it meant to tranſmit; which, 
| however, would be the caſe, if the ſtatute of 
William attached upon all ſubdiviſions of free- 

hold property. Again: For the ſame reaſon; 
| that frecholis muſt admit of ſubdiviſions, he 
ſhould contend that, if many of theſe ſubdivi- 
ſions happened to center in one perſon, they 

might be diverged by him to others, as other. 
wiſe the operation of the law might be to de- 

ſtroy entirely the poſſibility of a popular election. 

So that the evil here complained of would not 

be completely remedied, even if that ſtatult 

were held to apply to freehold boroughs. 

The friends of his clients had not therefore 
1 treſpaſſed 
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treſpaſſed on the act of William III. which al- 

lows only one voice for one tenement, when 

they merely reſtored to ancient tenements, or 

parts of ancient tenements, which exiſted ſepa- 
rately anterior to that act, a right which formerly 
belonged to them. Great part of his evidence 
ſhould tend to eſtabliſh the point, that theſe te- 
nements were divided before that a& patled; 
and they would therefore come under the prin- 
= ciple adopted in the diſcuſſion of burgage te- 
nures, namely, that the legiſlature had not tacitly 
omitted, but had ar ſanctioned their le- 

gality, wiſely conſidering that, ina governmentlike 

this, there ought to be a mixture of ariſtocra- 

tic power with democracy. As to the very high 
opinion quoted (a), , the committee would re- 1 
collect, that it was an opinion delivered . 
point of Scotch law; and that the noble Lord 
cCeonſidered himſelf as fitting in the Court of Seſ- 

0 5 | fron, Nevertheleſs, he admits the doctrine of 

i 7 N burgage tenures, as being the ſettled law of i 

6 i ; parliament, by which the Houfe of Commons is 
„cod govern itſelf, and which ought by analogy and 

.. | 7 reaſon to extend to.the caſe of freehold proper- 

n. N | ty in this borough, which was undoubtedly in 

ot 3 former times holden by that tenure, and which, 

N Chong it has loſt ſome of its characteriſtic marks, 


(a) Lord Chancellor, in Elptinfione' os E 
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ſtill pattakes of its original nature. Nor was he 
much afraid of the argument which had been 


built on the backwardneſs ſhewn in producing 


theſe voters at the poll; for that moſt probably 


originated from tlie ſame delicacy which, in cor- 


_ Xo 


Porate boroughs, prompts a candidate to re- 
Ffrain as long as he can from polling honorary 
; freemen, becauſe he is ſenſible ſuch a ſtep hurts 
the favorite prejudices of the electors, and may 
frequently be attended with perſonal danger; 
which nothing but neceſſity will make him pro- 
voke. In 1784, their affiſtance was not re- 

| quired, as the local intereſt triumphed by re- 
. firaining the freedom to the eldeſt ſons of free 
men; but at a previous election in 1734, when 

the contending parties were nearly balanced, 
ſimilar votes to thoſe under diſcuſſion, were ten- 

dered and received. Es 

Should he, wares; be PREP IE in eſta- 


bliſhing the propoſition he had the honour to 


contend for ; ſtill he begged to lay his finger 
on certain parts of the caſe for the petitioners, 


in which they had failed of that correct proof 
which the committee would require. It is an 
univerſal. maxim of law, that no man's title 


ought to be impeached without giving him an 
opportunity of defending it; and for that pur? 


poſe, regular notice is required to be given to 
an clector, that he may produce his deeds be- 
2 fore 
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fore evidence of their contents can be given; 
but the general notice on the agent to produce | 
deeds, &c. was defective, and his learned 
3 friends on the other ſide ſeemed ſenſible that i it / 
W was then incumbent on them to prove particu- 
hr notices ſerved on the individual VOters.— 
There were however fix or ſeven inſtances, in 
wich they had failed, which he mentioned by 
name; and there were as many other perſons 
Y | who, from the account they themſelves gave of 
WT their titles at the poll, and which was all the 
* adverſaries had to rely on, proved, that they 
were bona fide in poſſeſſion of ſuch property, as 
| - | gave them unexceptionable votes, in as much as 
BE they had paid the conſideration mentioned in the 
| 15 deeds, and intended to retain the purchaſe.— 
Theſe (at leaſt) of the ſeventy- -two, he truſted, R 
che committee would ſuffer to remain on the T 
i poll 


5 Evipencs for sr. Leber wat LADBROKE. 
S the courſe of the evidence, a copy of the 
i 5 poll of 1734, indorſed by the town. clerk, Mr. 
5 John Luxmore, the ſquire, was produced from 
che corporation-cheſt ; and after argument re- : 
By ccived. by the committee. The names of ſix per- 
, ; : | ſans were read who appeared by this poll to 
= have voted ; but the capacity in which they 
voted did not appear. Evidence was then of- 
7 K tered 


=” TO AS * 11. 
fered to prov 


on the 2 29th April, 1734. Mr. Partridge, in a 


ſubſequent ſtage of the a admitted that 
theſe names were not to be found inthe Corpora- 
tion-books, in which the admiſſions of freemen 
were entered; but to rebut the concluſion, that 


they were not on that account freemen, he, after 
a ſearch, read an entry from the ſame book, 


of the 24th of November 1676; by which it 


appeared, that fix perſons nominatim were ad- 


mitted freemen, with thirteen others who were 
not named ; but it was argued, that as the elec- 
tion in 1734 was fifty-eight years afterwards, 


ve that they were freeholders ; - but 
this the Counſel for Anderfon and Fownſon | 
objected to, on the ground that they had not 
been permitted t to ſupply the defective notice to 
produce the deeds of the voters, by extrinſic 
evidence; but after argument, the committee 
determined, that evidence of a voter 8 having free. 
bold property, though he does not appear by the 
4 poll to have voted as a 1 freebolder, is adm ſible. In 
conſequence of this determination, old convey- 
_ ances were produced to theſe voters from a Mr. 
F aylor. Some of the eſtates conveyed. were 
moieties of tenements, Which had been antiently 
ſo divided; all of them were conveyed a ſhort 
time before the election, particularly the con- 
veyance to the Rev. © harles Taylor was dated 
11th September, 1733. The Poll was taken 


— — — — 
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ſel for the ſitting members, that the election of 
to make the Pödoction of theſe votes neceſſary. 
The eſtates conveyed by theſe deeds were proved 
more, of F air-place, the father of the mayor. 


to on the preſent poll, was as follows: 


| PEO long as the witneſs could remember. 


3 


nis laſt year's rent; nor had i it been demanded: 
he accounts with his brother, who i is ſteward to 
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| tip had parted with his - property. 


K 2 To 


. 


it was not probable, that the voters who had 
conveyances from Mr. Taylor mold be aby 
of theſe thirteen. And it was ſaid by the coun- 


1734, was the only inſtance when tlie local in- 
W tereſt of the borough was ſo equally divided as 


W to be now in the poſſeſſion of Mr. John Lux- 
The evidence given to ſupport the votes objected 


Ir was proved that Tremaine, the father of the 
voter of that name, had voted for the ſame pro- 
perty in 1784: He never was a freeman; and 
he had poſſeſſed Cann's tenement for many 


To prove Johnſtone's title to the George Inn, 
| Dr. Luxmore was called, and ſaid he was tenant 
of the George, and paid his rent to Lord Spen- 
cer's ſteward : it is a diſtin& tenement, Being 
i E aſked, in his croſs examination, when he paid 
Hes rent laſt ? he ſaid, it was the general cuſtom 
to pay yearly at Michaelmas : he had not paid 


| Lord Spencer; but was ignorant that his Lord- 


— — 

— — * — — — — — N _— 
— — OUS IS ——— = — — r per * — — — — = - 
— 2 = „ > RR — — — — — - te — fv — why ys on vos ICED — — xenaee en — — _— 
8 Wome hoes — — s — — - - 


j 
1 


— " POUR - N Ee I ITN 
EIS Ko 1 5s 
N — — 
, —— — — 
. 


GT 
[2g oet— ner 
——— 


TT TS — —— 
—. — 5 
” —_ 27 2, IR 
i AI ects ence 
v — 


— wen. 
3 


— 
— 
— 


R 


To prove that Geary's tenement did not come 


within the ſplitting act, Mr. Luxmore ſaid, 
that he had received rent for the moiety of the 
meadow, on Lord Spencer”: s account, from the 
tenant. It was paid annually at Michaelmas; 
but the witneſs left the country before laſt 

Michaclmas. He did not now Geary the 
” grantee. | 


As to Robert Pepints. vote, the fame witneſ; 


faid, that one- eighth of I ime Haze belonged to 
5 his father; ; a fine was levied on it in the reign 
of Queen Anne: but, on his croſs examination, 
£ he ſeemed to admit that there was a reconvey. 
ance in September to his father, though he af. 
terwards explained that he could not be certain 
1 of this ; and that his father, who was in poſlel- 
bon, might be tenant under the grantee. 


Dr. Luxmore ſaid, he holds Jordan 8 Ball of 


1 8 proprietors; one: eighth he rents of Lord 


Spencer. On his croſs examination, he ſaid, 


he did not know whether he was lable to Lord 


Spencer for the laſt year's rent or not ; he had 


no notice that Lord Spencer had parted with his 
| one: eighth to Pai ne, who claimed to vote for it. 


Mr. Luxr: 207e ſaid, he had received rent for 


* Lord Spencer fix months ago for one-half of the 
rown-mills, fince granted to Leader, The rent 


Was about two or three pounds per a annum. 


"It 
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N Mr. Daurixn, 8 
In famming up this part of the caſe, obſerved, 


0 condition that notice was to be proved; 


. : | they paraded i in a body (which was very com- 
4 Z | monly done by electors in the ſame intereſt) or 


chat they came by a particular road. They had 


5 ſeverally produced conveyances to ſubſtantiate 
ment uſed in favour of the Portreeve i in the rit 
ſtage of this buſinels, that fraud was never to be 


1 eleareſt and moſt unqueſtionable proof. Con- 
5 3 3 5 > ſiderable 


That out of the ſeventy- two votes objected to, 
F ſix (namely, Tonkin, Cains, Manly, Popple, 
I Beard, and Stokes) ought to be excepted, as 
| 5 no admiſſible evidence had been given with 
3 reſpe& to any of their deeds; the notice at- 
tempted to be proved for the production of deeds 
having completely failed as to them. He con- ö 
tended, that parole evidence of their deeds was 
only ſuffered to be given under the ſubſequent 


which having failed, che parole evidence ought 
to be rejected; as otherwiſe the rights of the 
voters were. impeached without giving them an 
opportunity of defence. If the committee ſhould 
be of this opinion, the objectionable votes would 
| © be reduced to ſixty- ſix, againſt whom it would 
4 | : | hardly be urged, as a ſerious objection „ that 


; : | their rights to their freehold property, and he 
only claimed for them the benefit of an argu- 


preſumed, but ought to be evinced by the 
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ſiderable ſtreſs had been laid on the , of 


the practice ; an objection which was fully an- 


ſwered, by ſhewing, that in the year 1734, the 


only conteſt which required the introduction of 


voters not reſident in the place, the numbers 
on the poll exceeded the number of freemen; 
| that there were conveyances to ſeveral perſons of 


the ſame name with voters on the poll a ſhort 


time before the election, and that thoſe perſons 


do not appear to have been admitted freemen. 


He would leave the concluſion to be drawn by 
the committee, Whether they did not vote in 


right of the property conveyed by thoſe deeds ? 


Bo ſenſible were his adverſaries of the difficulty 
of maintaining that theſe « conveyances were frau- 

1 dulent 1 in the common acceptation of the word, 
that they dropt that point, and reſted the argument 

: on their occaſionality; which, they maintained, 
came under the definition of fraud in a legal ſenſe, 

= To make this doctrine reconcileable with ſome 
very ſevere ſtatutes againſt occafionality, they were 
5 obliged to contend, that thoſe ſtatutes were 
2 merely i in affirmance of the common law. But 
no ſuch poſition was to be collected from the 
words of the ſtatutes themſelves; and if it were 

; ſo, the legiſlature had given itſelf much trouble 
to ſanction occaſionality and fraud, which 
muſt be taken as ſynonimous, after. a lapſe of 

_ tix months, in lome caſes, and twelve months in 


others : 
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others; ; when they, by the common low, would 


have been puniſhed wherever they were found. 


The only. doctrine on which they could fairly rely, 0 


was chat of the ſtatute 7 and 8 Will. III. called 


the Splitting Act; but he did not expect to hear 


that the words of this ſtatute were to be taken in 


their literal | import ; for i in that caſe no landed 
proprietor could ſell any part of his eſtate, as 
the conſequence muſt tend to multiply votes. 
On. the contrary, the ſtatute required a ſtrict 
interpretation, al becaule 1 It would otherwiſe check | 
the free alienation of property ſo eſſential in 
every « commercial country. And ſuppoſing par- 
liaments to be triennial, as they were at the time 
the law paſſed, and all conveyances within a cer- 
tain time of an election to be void, there would 


be but a very ſhort period of intercalation, as it 
were, for ſuch tranſactions, which ought, as of 


old, to be proclaimed by ſound of trumpet. 
If ſuch conveyances | were to be deemed frau- 
dulent, how great would be the hardſhip of 

perſons claiming under them by bond fide pur- 
chaſe; for after ten years poſſeſſion they might 

have their title queſtioned, becauſe the vendor 
B acquired it a ſhort time before an election, pa- 
a] Taded the ftreets with his friends, and hap- 

pened unfortunately for thoſe who claimed under 
him to vote for the original proprietor. Com- 
mittees, therefore, wiſely ruled, that the act 
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; related only to the Gliting:6f — in order 
= to give two votes for the ſame tenement, when 
= they decided that it did not apply to burgages, 
which are one fi pecies of freehold property. And 
though the COR on the other fide meet 
this argument, by ſaying, that the reaſon of the 


8 4 4 


deciſion was, that burgages from their nature 


cannot be ſplit; yet they did not ſeem aware 


that in another view the argument was in his 
favour, as thoſe freeholds came more pointed h 
under the doctrine of occaſionality being gene. 
rally conveyed the moment before an election, 


than thoſe which the preſent committee were to 


decide upon, and which were conveyed many 
months before the diſſolution of parliament, 
He might dwell with great propriety on the fi- 
milarity which this borough bore to thoſe where 
burgage tenure prevailed, and that a much 
ſmaller number of freeholds had been conveyed 
than the ancient burgage poſſeſſions of the place; 
but he truſted, that in a queſtion of this general 
nature, which would affect one- eighth of the bo- 
roughs i in the kingdom where freeholds gave the 
right of voting, the” committee would not be 
diſpoſed to clog the alienation of property, and 


would bn that as it was near a century 


ſince the act of William paſſed, the evil com- 
plained of, if it erer exiſted, had not grown ſo rite 
as 0 require a ſecond interference of the legiſ- 


lature. 
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= was Mewiſe proved, that the grantor had en- 


lature. As he gh It TY 29) that "fi i 


ſumption which Mr. Fanſhawe had drawn from 
the conduct of one voter who had returned his 
= deeds ſhould be extended to. ſixty-ſix independ- 
ent perſons, he would ſhortly ſtate the caſes of 


four voters, who appeared from the very evi- 


BW dence brought againft them to have unqueſtion- 
able freeholds ; ; theſe were, Tonkin, W e 


Preſton, and Beauford, 


As to Tonkin, there was a a fair ground to doubt 
whether the evidence of Bridgeman could be 


correct, as he ſpoke from memory without 


notes; but even by his evidence it was proved 
that the voter declared he did not mean to re- 


convey his property ; that he had his freehold 


from his partner, and the partnerſhip being AE - 
ſolved, and accounts between them ſettled, the 


payment of the purchaſe-money muſt Socially 
have been included. 


5 What Kingſcott i is ſaid to nate declared at the 
poll, likewiſe eſtabliſhed his vote; he ſaid he 
had paid the conſideration, which was Le 243 
and whether he had or had not received our; 
= was immaterial as to his title. 1 A 


Preſton declared the ſame. 


= ABeauford's caſe was ftronger ; for he int | paid | 
= Z-26 as a conſideration, uo rent wwas due; and he 


declared that he meant to retain poſſeſſion. It 
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joyed the hs for ſixty years. I here were ſix 

others, who, | if fraud was not to be preſumed 
againſt them, \ were likewiſe in poſſeſſion of legal 
freeholds, on which the aft. of William cquld not 
attach. 75 remaine had a grant from his father, 

who bad an indiſputed freehold ; the confidera- 
non of the grant was natural How and affection ; 
which wopld, not be denied to be a legal conſi- 
deration againſt all but the father's s creditors. 
— Fobuftone. claimed an entire tenement, the 
George Inn. Geary bad a moiety of a tene- 
ment, which had been leng divided; 3 and for 
which Lord Spencer, the grantor, was proved 
to have received rent. Robert Pepin had like- 
wiſe an entire £ighth « of Lime Haze; which was 
proved to be an ancient frechold by a fine, And 
the entirety | of Paine's and Leader' s tenements 
had likewiſe been aſcertained. Independently, 
therefore, of the fix voters, Who had no notice 
whatever that their deeds would be required, 
he truſted theſe ten perſons, had eſtabliched a 
ſufficient title to the eſtates, in right, of which 
they claimed, to vote, unleſs the committee were 
prepared to ſay, that no. conveyance of a free- 
hold within three months of an election ſhall be 


5 valid. 

In reply, ſaid, that his friends on the 
pther fide had, in the firſt place, reſiſted the 
legal 
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legal doctrine, which be had applied equally to 
= all the ſeventy- two voters in queſtion; and in 
E caſe that ſhould be decided againſt them, they 
- had, 2dly, relied on the particular fituation of 
fix. individuals, againſt whom they ſay no evi- 
dence whatever has been given ; three or four 
for whom they argue, that the evidence againſt 
them js not ſufficiently ſtrong to juſtify the com- 
mittee in rejecting them; and a few, in whoſe 
favour they had produced ſome counter- evidence 
to rebut that by which their votes had been im- 
peached. As to the firſt claſs of exceptions, it 
has been ſaid, that becauſe each individual was 
not ſerved with a notice to produce his deed, it 
was irregular to queſtion his title. But this bo 
concluſion he begged leave to deny; 4 becauſe, 
where a perſon comes forward to a poll to 
exerciſe the franchiſe of voting, the declarations 
be makes in public as to his right, are certainly 
evidence againſt himſelf, and may be afterwards 
1 1 uſed to impeach his vote. If, therefore, enough 
1 . | fell from theſe voters themſelves to ſhew the na- 
e WE ture of their qualification, he ſhould be juſtified | 
2 : in aflerting that there was ſufficient evidence 
before the committee to enable them to decide 

on the right of thoſe perſons to vote at the laſt 
election. 

Tonkin being aſked, whether he meant to 
recover his eſtate? laid, Not at preſent. The 
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queſtion blk reiterated, he faid he: was not 
obliged to anſwer it. No money had been 
paid ; it paſſed on account; but on reflection, 
he ſaid, the conſideration was 108. which, from 
Us ſmallneſs, was a ſtrong feature of the occa- 
fionality complained of. As to the notice not 
being ſerved on this voter, it was cavilling on a 
mere technical omiſſion ; for it appeared that a 
perſon went into the country onthe 26th January 
laſt, and left the notice with Mr, Preſton his 

; former partner. If, therefore, notice was neceſ- 
ſary, which he ſhould not admit, his clients 
had uſed as much e as could 5 
be expected. | 
CLCains [lives i. in e 15 J the 
a committee to attend to the premiſes which were 
Clap's Mills, a whole tenement, and which muſt 
= - preſumed deſerving of a Target conſideration 
than, 10s. 
Fyobn Manly; Eſq. dated the Pollen of his 
eftare from the 2d April 1790. He ſaid it 
was a moiety of Adam' s Field, which, bv che 
ſame law that had been admitted to operate on 
the one-thi rd of one-fixteenth of one-fourth of a 
tenement, was void. The conſideration was 
100l, but he refuſed to anſwer any queſtions 
about! it; krom which the committee will judge, ; 
whether | it is xls, that the money was really 
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Popple claimed, by a conveyance from Earl 
F Spen cer, a moiety « of a houſe and garden in Eaſt 
W Town; the conveyance was dated the 13th and 
14th April, and the confideration rol. ; on this 

vote he ſhould only remark, that the committee 
could never forget the number of conveyances - 
that noble Lord had been pleaſed to beſtow on 
perſons reſident in different parts of the king 
dom The premiſes were likewiſe a ſplit tene- 
ment; and the confi deration was liable to the 
| ; | ſame obſervations which kad been ſo often re- 
; 7 peated. | 
= Read of Taviſtock, a baker, clalined a Uny - 
$ tenement, by a conveyance from the Duke of 
. Bedford, viz. one-third of one-ſixteenth of one- 
fourth. The date was the firſt and ſecond of 
June 1790, three weeks before the election, 


=_ and the conſideration fifteen ſhillings. 


Mr. Stokes of London, ſaid he claimed under 
Lord Spencer a moiety of Lime Haze. The 
conveyance was dated the 26th and 27th of 
March, and the conſideration ten ſhillings ; ſo 
that the ſame objections were open to this. vote 
as to that of Popple.— The committee would 
therefore ſee that there was ſome evidence at 
leaſt on the minutes reſpecting this claſs of 
voters; and from that evidence he truſted they 
would colle&, that the confiderations of the 
deeds were ſo ſmall, and their dates ſo recent 


1 A 

and ſuſpicious as to make it alas improba- 
ble that the eſtates were really conveyed ; or that 

the property was ſo ſplit as to come under the 
Prohibition of the act of William III. 

Some voters were then ſelected, of whom it 
is faid, that their declarations, inſtead of weak 
ening, completely eſtabliſh their right ; ; one of 
| theſe is Mr. Prefton ; he claims by a convey- | 
ance from a Lady, dated the 24th and 25th of 
March, one- eighth of Pinkiham, 1 in conſideration 
of gol. It is true, he fays, the money was 
really paid, but there is no evidence that Pinki- 
ham was fo originally divided. The vote was 
: bad, therefore, on the ſplitting act; but ſhould 
=” really be an ancient tenement, the date of the 
conveyance was ſuch, as to fix that ſtigma on 
the tranſaction, which brings i it under che doc- 
5 trine of occafionality. 

Beauſord claimed, from a date ſtill nearer „ 
election, viz. the 28th and 29th May; his 
property was one- eighthof Battleſbear, which had 

not been ſo divided before the act of William; 

but allow ing that Dennis the grantor had poſ- 
ſeſſed it for ſixty years, and that he had a right 
to convey, from the circumſtances of the caſe, 
the preſent conveyance was branded with the 
fame marks of occaſionality, which diſtinguiſhed 
the others. An obſervation which applied alſo 
to > Kinzſeott, who claimed a tenement on 

2 Shobhull, 
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Shobnill, from a very ſuſpi picious date, and for 


which he had received no rent. Diſmiſſing | 
theſe he would proceed to the laſt claſs, namely, : 
thoſe for whom ſome evidence had been pro- 


duced by the ſitting members, the firſt of whom 


was Mr. Tr remaine. His father was advanced 5 
in years, and undoubtedly in poſſeſſion of a 
good freehold ; and the conſideration of natural 


* "_- 


love and affection, he muſt likewiſe admit to be 


good; but as the ſon lives in a different part of - 
the country, and the conveyance was made at ſo 
opportune a ſeaſon, the committee would judge, 
YH whether this ſmall tenement could be conveyed 
W for any other purpoſe than to enable che ſon {0 
vote in his father's place. 
Johnſtone {aid he voted for the George Inn; . 


ad that the conſideration was ten ſhilling gs. U p- 
on this very ſtatement he ſhould apprehend, 


I | that the vote was gone; nor was it ſtrengthened 
by the evidence produced. Dr. Luxmore ſaid 
he was tenant. to Lord S. and he ſo conſiders 
himſelf at preſent ; he never heard of his new 


landlord, which is a ſtrong feature of a title 


merely colourable ; for if his Lordſhip had real- | 
ly transferred his pro perty, it is but reaſonable to 


ſuppoſe that the tenant would have had notice 


of it. The ſecreſy of the tranſ act ionisa badge 
df the rand. 


Ces ry's 
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Geary 8 tenement being the moiety i a mea- 


dow, comes under the ſplitting act. The evi- 


| dence only proves, that Lord Spencer had re. 
ceived the rent, as there is no proof of a ſubſe- 


quent receipt by the grantee. The tenant is the 
fame under both. There were two Pepins, who, 
= apprehended, would turn out to be rotten, 


Robert claims under Dr. Luxmore, who might 
have been aſked, whether the tranſaction was 
really as it appeared? 5 _ He was not bound to 

aſk that queſtion of an enemy's witneſs ; but a 
N queſtion was put to the ſon, the drift of which 
he did not ſee, and he acknowledged, that his 
father was in poſſeſſion in September laſt; which 


would ſufficiently BL the intent of the par- 


dies to the committee. 

George Pepin claimed to vote in right of 
Keat' 8 Fark. The conſideration was eight 
guineas, which was nearly one-third leſs than a 
year's rent of the land, which had been proved 
to be worth 121. per annum. 

| "Wi lliam Paine claims one- eighth of 3 5 
; Ball. Admitting it to have been formerly {6 
divided, Dr. L—, the tenant, knows nothing 
of the transfer, or of his new landlord. The 
yearly value of the whole is 81. 10s. One- eighth 
muſt therefore be worth more than one guinea 
annually, though the conſideration tor the grant, 


is only ten ſhillings. . 
Leader 
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Leader is the laſt perſon whoſe title is at- 


uon, as utual, ten ſnillings. 


W 


N 
* 
CD 


tempted to be juſtified ; he lives i in Berkſhire, 
and claims under Earl Spencer a moiety of the 
con mills. There was no ſatisfactory proof of 
W the ancient diviſion of a tenement, which maſt 
be preſumed to be entire from its nature. The 
rent is two or three pounds, and the conſidera« 


= Upon the whole, he truſted, that theſe ten 
I votes which were ſo much relied upon by his 
B friends on the other fide, would prove exactly | 
of the ſame deſcription with thoſe againſt which 
he had offered ſome evidence, and for which 
W nothing was attempted to be adduced ; and it 
: remained to conſider, whether the practice of 
. introducing theſe fictitious votes could be ſanc- 

ö 7 tioned by the precedent of 1734. By the evi- 
dence on that head, it appeared (taking the cor- 

ö 5 poration books to be accurate) that five or fix 
Wy perſons had vored in right of conveyances from 
Wa Mr. T ay lor, and that the property ſo con - 
8 veyed, was now in the poſſeſſion of Mr. Lux- 5 
more, of Fair- place: now this afforded a ſtrong 
breſumption, that the votes were then carved 
out for election purpoſes, and that the property 5 
0 was reconveyed as ſoon as that purpoſe was an- 
$4 bwered. The inſtance produced, was an inſtance 
Hof fraud, and of the adoption of that very : 
Yen: which he had contended to be illegal, | 


x . He 
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He mould not therefore be driven to che aro 


there was proof on that head, as he had a much 
broader poſition to ſubmit to the committee 
ariſing from tlie nature of the tranſaction; and 
this led him to enquire, Whether there does not 
exiſt in the law a maxim, that though ſuch con- 
veyances may bind the parties yet owing to the 


third perſons. His friend, Mr. Graham, had 


the word occaſionality, and wiſhed to impoſe on 
him the moſt difficult of all taſks, a definition. 5 
That the word had occurred in ſome caſes ! in WA 
which his friend had been of counſel, was ſuf- i . f 
ficiently apparent from the report of the Crick- E: r 


every man may convey his property; and when 
conveyed, cannot claim it again, though his 
_ creditors in many inſtances may : the reaſon ol 


ment that the books were inaccurate, though 


ſecrecy with which they have been conducted, 
they ſhall not be allowed to injure the rights of 


expreſſed his ignorance of the true meaning of 


lade conteſt; but if he were to attempt the defi- i 


nition of an occaſional act, he ſhould ſay, it h; f. 
that which, in itſelf, is prima facie, fair and le- & 
gal; but which having in view a Purpoſe by fo 
which a third perſon may be injured, ſhall not . m 


be valid as againſt him, owing to his not being m 
a party to it. It is unqueſtionably true, that WW wi 


which poſition is, that a man cannot take ad. 


vantage of his own fraud; but the fallacy of the 
argument 


OAKHAMPTON. 147 


argument as applied to the preſent caſe 18 aps | 
parent, becauſe, though the noble Duke and "Th 
= Farl could not reclaim their property, the gran l 
tees, if in league with them, ſhall not profit „ va 
tit, when their ſole i intention was to overpower 1 
W and injure the ancient voters of the borough. 17 


43 
2 9B — 
; + — 
— PPP hg — 
” — - 


This being the doctrine of the common law, \ 
can it be ſuppoſed that the law of parliament is .. 
different? On the contrary, have not many acts 
of the legiſlature declared its abhorrence of oc- | 
caſionality, particularly by the ſtatute 3 Geo. III. 
ch. 24, againſt occaſional rent charges in coun- 

. ties; and the 26 Geo. III. ch. 1oo, againſt oc 
; | cafional inhabitants in boroughs, who intro- 

duce themſelves to the injury of thoſe who re- 

WF fide for a conſtancy on the ſpot, and bear the 1 
1 * public burthens of the town. So here the ſame _ 1 f 
f. iqury is done to the bona fide frecholders and 
fteemen of Oakhampton by the intruſion of theſe 
e. ſeventy- two ſtrangers; and though it has been 

by WE faid that ſimilar conveyances are frequently 
ot WT made to give qualifications for a ſeat in parlia- 4 
ons ment a ſhort time before an election, every one 'Y 
# who confiders the ſolemn declaration ori oath, 
. made by every member that he is bona fide poſ- 

5 ſeſſed of the property, will agree, that a pro- 
miſe on the part of the grantee to reconvey, in 

whatever ſhape it exiſts, muſt be fraudulent; 

ind that if a petition were preſented againſt a 
bs VVT 
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f member, ſtating that he was not really in poſ. 
ſeſſion of his pretended rent charge, ſuch a 
| promiſe would prove the accuſation ; and the 
conſequence would be that he muſt vacate his 
ſeat. Having ſaid thus much on the general 
law of occaſionality, he begged leave to add a 
few obſervations on the 7 and 8 Wm. II. c. 25. 
; The words of the ſeventh ſection are, that All 
5 conveyances of any meſſunges, lands, tene- 
ments, or hereditaments, in any county, city, 
borough, &c. in order to multiply voices, or 
to ſplit and divide the intereſt in any houſes, or 
lands, among ſeveral perſons to enable them to 
vote at election of members to ſerve in parlia- 
ment, are hereby declared to be void and of no 
effect, and that no more than one ſingle voice 
ſhall be admitted to one and the ſame houſe or 
tenement; 
tain two diſtinct clauſes, the firſt prohibiting 
| ſuch conveyances as tend to multiply voices by 


whoſe object ĩs alſo to multiply voices, but par- 


ſaid, that burgage frecholds have been decided 
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which may properly be ſaid to con- 


fictitious fi echolds; and the ſecond, thoſe 
ticularly by the ſplitting of tenements. But it is 


not to come within either of theſe clauſes, and 
chat chis borough partakes of the nature of that 
tenure. But the laſt reſolution, by declaring 
the right to be in freemen and freeholders in ge- 
neral, precludes: all argument in favour of bur: 
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countenance from the charters, which, though 


they ſhew that at the time of their dates, there 
were burgage tenants in the borough, do not 
prove, that the tenants voted for their repreſen 
tatives in right of thoſe burgages. He begged 
the committee to reflect, that an inconvenience 
# would ariſe from the liberty of ſplitting freeholds 
in this manner, which could not poſſibly be felt 
in burgage boroughs; for whoever purchaſed 
ten burgages out of one hundred, knew he had 


one-tenth part of the intereſt, and was aware 


what he had to contend with. But if frecholds 
could be thus ſubdivided ad infinitum to ſtran- 
gers, the oppreſſion would be great indeed on 
the real freemen and freeholders of the borough, 
| who might be overwhelmed by numbers, whom 
they never heard of, till the commencement of 
an election. The evil had been much felt in 
counties, and was remedied by the 12th Anne, 
ch. 23, which recites the act of William, as an 
act of a ſimilar nature, and inflicts a penalty on 


thoſe who ſhall make ſuch conveyances, decla- 


ring the conveyances (though fraudulent) good 5 
as againſt the grantors, but puniſhing thoſe who 

ſmall attempt to yate under them. The abuſe 
of granting ſeeret rent charges had likewiſe 


fallen under the ſame corrective laſh ; and from 


theſe acts, the Intention of the legiſlature may 
. 3 be 
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gage tenure; nor can this poſition receive any 
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be clearly ſeen, that thoſe Frandulens and occa. 
fional acts, for ſo it calls them, ſhould be 
checked wherever they can be detected. By 
the term fraud, he did not mean to convey the 
idea of diſhonour, but merely of thoſe illegal 
and evaſive tranſactions which had frequently 
diſpoſed committees of the Houſe of Commons 
to reject the votes of honorary freemen, though | 
regularly admitted, when they were proved to 
have been created ſor the purpoſes of an elec- 
tion. So in a caſe from a neighbouring king- 
dom, even after a voter's name had been en- 
rolled according to the law of Scotland, and he 
had taken the oath of poſſeſſion, the queſtion 
being, Whether a third prion, could never. 
ttheleſs ſcrutiniſe and ſift the qualification? The 
Houſe of Lords, on the immutable principles 
of juſtice, determined, that where fraud can be 
detected, no one ſhall take advantage of the 
ſhelter of an oath : and confirmed the deciſion - 
of the Court of Seſſion annulling the vote. It 
might be ſaid, that the bad conſequences of 
doling out property are more to be apprehended 
in counties than in boroughs; and, therefore, 
that che legiſlature had only conſidered the for 
mer. But to this, it might be juſtly anſwered, 
that a degree of influence, which would be loft 
in fo large a county as Yorkſhire, would, if 
© Exer ted in Oakhampton, become quite into- 
: lerable. 


5 OAK HAM P 10 N. gt 
lerable. As he did not poſſeſs thoſe ariſtocra- 
tical principles which had been hinted at by his 


friends on the other ſide, but which in a ſouth- 
ern kingdom had been ſo often threatened with 


the lantern-poſt, he ſhould not dwell particu- 
larly on any one of theſe votes, but impeach the 


whole in one ſentence, as they all came within 


one of the two clauſes of the act of William, be- 


ing either ſplit tenements or freeholds, conveyed - 


with a view to multiply votes at the election. 


The committee decided on exch of thats ſe 


venty- two votes; and their opinion Was, that 


age one of them was bad, 
The counſel for Anderſon and Townſon now 


= proceeded to adduce evidence againſt the other 


voters whom they objected to, and that evidence 4 
was ſummed up by Mr. Fanſhawe. (a) Mr. Gra- 
ham then opened the evidence he meant to ad- 
duce in ſupport of theſe voters, and named ſome 
others, who he ſhould be able to prove had been 
improperly admitted by the mayor to vote in 
favour of the petitioners. When, however, he 


called witneſſes to ſubſtantiate his objections to 
N 


Mr. PARTRIDGE. 
| Kid, That if the egen of this evidence | 


(@) See the evidence on each voter bereafier to be mens. 
tioned, | 
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152 CASTE Mc 
was to impeach the mayor's poll, in reſpe& 
of certain votes admitted for his clients, he 
muſt obſerve, that the petition of Meſſrs. 
St. Ledger and Ladbroke, contained no al. 
legation of miſcon. uct in the mayor, or that 
he received votes againſt them, which ought 
not to have been received. The petition, on 
the contrary, ſtates, that the ſheriff delivered 
his precept to the mayor, the only proper return- 
ing officer, and that a poll being demanded, the 
ſame was duly taken by the mayor; when a ma- 
jority appearing in favour of St. Ledger and 
Ladbroke, they were duly returned. It then 
ſtates the interference of John Hawkes, who pre- 
| tended to act as returning officer, that he had 
admitted many illegal votes on his poll; ſo that 
even by it there was a majority for the peti- 
tioners. That Meſſrs. Anderſon and Townſon 
were guilty of bribery; 3 and that the ſheriff an- 
nexed both returns to the precept. The prayer 
then follows, requeſting the Houſe to take the 
premiſes into conſideration. Now it is clear, 
that in every cauſe in à court of juſtice, and 
eſpecially in a court of ſuch ſolemnity as the 
preſent, the party injured muſt ſtate the grounds 
of his complaint, in order that his adverſary may 
| have an opportunity of defending hinifelt. On 
this principle, if a man brings an action at law, 


==" ſhall not at the trial be allowed to ſhift his 
eo N ground, 
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„ O NK HA MP TON. r»y 
ground, or to give other evidence than the na- 
ture of that action permits. And if a defendant 
chuſes to juſtify himſelf on one ground, and in 


the event that fails him, he is not permitted to 


change his defence; becauſe the plaintiff would 


be at a loſs on what other ground to meet him, 


than that which 1s pointed out: ſo in parliament, : 
where petitions have been preſented on ſpecific 
charges, parties have been confined to the very | 
points ſtated in them. It cannot be pretended 
that the gentlemen who oppoſed his clients were 
ignorant of the proper courſe they ſhould have 
taken. They knew that there were two return 
ing officers; and if Mr. Hawkes's return was 
ſet aſide, they muſt ſtand or fall by the mayor's 
poll, which made it neceſſary to give their ad- 
verſaries notice of every circumſtance they meant 

to go upon with reſpect to it; but inſtead of 


ſaying that they meanc to queſtion any part of 


that poll, as they have done with regard to the 
Portreeve's ; they aver that it was duly taken, 
and thus preclude even the ſuſpicion of miſcon- 
duct. But it may be ſaid, that Meſſrs. St. Led- 
ger and Ladbroke are to be conſidered as fit- 
3 ting members ; who, as they cannot petition by 
I the rules of the ouſe, are allowed to take 


every mode of defence againſt their adverſaries. 
He was willing to allow the truth of the obſer- 
vation with regard to ſitting members, and chat 

it 


1 „ vi 
2 4 —_ x 5 E Dr 8 
E 7. rr 1 
COPE CI ITS e 4 > * * 3 D £ 


{ 
x 
"Ts. 
* 
1 
% 
{ 
+ 
* 
1 
* 
> 
: 
KL 
1 
71 
4 
: 
* 
{2 
: 
2 
44 
p 
: 
7 1 
8 
* 1 
ty 
* 4 
P 
44 
. 
* 
* 
7 * 
4 
1 
. 1 
7 
” 


it 
Us 
Ws 
\ 
2 
* 


* „ S 
„ „ IR 


. iedba pines 


e 
1 


038 - c A8 E 


tit had been \ fully recogniſed i in of Ongly's 


caſe in the Bedfordſhire: election; but as he did 
not apprehend that it could be ſeriouſly argued 


that Meffrs. St. Ledger and Ladbroke were fit. 


ting members when they preſented their peti- 
tion on the double return, ſo neither could it 
be ſaid that they were fitting members now, az 
they could not take their ſeats till the report of 
the committee was adopted by the Houſe. The 
petition is part of the record of the court; with 
out it, che committee could not have taken cog- 
nizance of the cauſe; and there are many in- 
ſtances where parties are bound by the averment 
of a record, though perhaps contrary to truth 
and juſtice. He {ſhould mention a ſtriking in. 
ſtance in the trial of Lord Lovat. The com- 


mittee would recollect, that two witnefles were 


required by act of parliament to prove an overt- 
act of treaſon. James Murray of Broughton 
Vas produced, to corroborate the evidence of an- 
other witneſs ; but as he had been attainted by 
act of parliament for not ſurrendering himſel 
before a certain day, his evidence was inadmuſl- 
ible: the defect was cured in this manner. He 
appeared at the bar of the King's Bench, and 
| pleaded, that he had ſurrendered within the 


time. The Attorney-General confeſſed the 


truth of the plea, and his confeſſion was fe- 
85 corded; the effect of which was, that though 
| the 
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the noble priſoner had evidence to prove that 


the truth of the fact was contrary to the averment 


of the record, it was ſaid that the record could 
not be contradicted ; and Murray's teſtimony 
affected his life. So in this caſe there was a re- 


cord which he truſted the committee would not 


5 ſuffer to be controverted, 


Answer to the OsJzerron. 


I To this Mr. Graham anſwered, that he was 
W a little ſurpriſed. after he had been allowed to 
YZ | take up an hour of the committee's time in de- 

Y tailing the votes he meant to object to on the 
W Mayor's poll; and ſuch a length of time had 
1 elapſed ſince, that the other fide might be ex- 
UH pected to be prepared in their defence; his 
ftiend ſhould come forward with an objection, 
and ſhould call upon the committee contrary to 
W juſtice, to declare two gentlemen duly elected 
for the borough of Oakhampton, when they 
W muſt be conſcious, if they did ſo, that a great 
part of the caſe ſtill remained unexplored. If 
there exiſted in the archives of ſpecial pleading 
W fo unjuſt a maxim, he truſted the committee 
W would reject it with diſdain, unleſs they found 
themſelves bound down by precedents, which 
he engaged to prove was not the caſe. His 
learned friend had admitted, that in the caſe of 


a fitting member, n no petition was neceſſary, for 


chou gh 
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T) though the 1 of the committee is © to try the 


© matter of the petition referred to them,” yet 


they are bound to allow the fitting member every 
opportunity of defending his ſeat, being expreſſ. 
ly appointed, A ſelect committee to try and 
determine the merits of the return or election.“ 
There was only a viſionary form to prevent his 
clients from taking their ſeats; a nominal re- 
turn which the committee had decided to be of 
no authority. How great then would be the 
| hardſhip, if the tortious act of candidates were 
to put them in a better ſituation than they would 
have been in, had they ated properly, and ſub. 
mitted to the poll of the legal returning officer 55 
but it undoubtedly follows, if this objection 


ſhould prevail, that the ſituation of his clients 


was more unfavourable to them now, than had 
Meſſrs. Anderſon and Townſon ſucceeded in 


the queſtion of the return ; for in that event, 


their petition would have been adapted to let in 


the merits of the caſe, which were now meant 


to be excluded. Mr, Partridge had argued, 
that the gentlemen returned by the mayor, could 


not be conſidered as fitting members, becauſe 


there was a double return; but he had found it 
mpoſſible to ſtate, how conſiſtently with cam- 
mon ſenſe they could have acted in a different 


manner from that which they had adopted. — 
They found a ſpurious returning officer in the 


8 . their Wy object Was to have his 


return 


O AR HA MPT ON. 137 
return taken off the file. They were confident 
if that was done, their election would be inſured. 
How then could they charge their own returningß- 
officer with having acted improperly, when his 
whole conduct was conformable to their wiſhes 
and opinions; and it was not till this moment 
that they were informed by the deciſion of the 
committee, that he had miſtaken the law. All 
they aſked now was, that as that miſtake had 
operated againſt chem, it might alſo be allowed 
in ſimilar circumſtances to operate in their fa- 
_ vour. 

But it had been allerted; that a petition was 
in the nature of a record, which nothing ſhould | 
be allowed to contradi& ; and an example had 
been given of the reſpect paid to records, which 
perhaps nothing but the temper and neceſ- 
fity of the times it occurred i in could have juſ- 
tified. -—To this 1t might be anſwered, that pe- 
titions had in many inſtances been conſtrued 
with great latitude ; and that, in the Crick- 
lade caſe, the very penal charge of bribery 
was allowed to be brought forward under the 
general accuſation of corrupt and illegal prac- 
tices. But allowing the petition to be a record, 
it was by no means contradicted by the evidence 
he ſhould adduce. It prays relief according to 
the circumſtances of the caſe, and that the falſe 
return may be taken off the file. Obliterate 
chat return, and the relief is granted, The com- 
mittee 


3 © ASE Th b 

: mittee will act as a court of equity, where, if a 

ſuitor ſtate ever ſo clumfily a ground of oppreſ- 
ſion, even ore tenus, the court will aſſign him 
counſel; and if he is entitled to relief, will grant 

it. The record, in the preſent inſtance, if it is to 

be ſo called, avers, chat there was a legal majority 

ol votes in favour of thoſe returned by the mayor. 


By alledging chis circumſtance, however his 


clients may have changed their opinion of What 
conſtituted a legal vote (inſtructed as they were 
by che deciſion of the committee) they muſt {till 
be allowed to examine into the legality of the 
votes tender ed againſt them, in order that they 
may prove the majority to be with themſelves. 
Accordingly, in the caſe of Milbourne Port, we 
find the counſel for Lutterel and Wolſey pro- 
poſing, without oppoſition, to ſtrike off five 
voters from the poll of Oliver their returning 
| officer, though their petition contained no alle- 


geation of miſconduct in him (a). 80 lately i in 


the caſe of Downton (3 Lyders, page 195.) 

Mr. Bouverie and Sir. William Scott were re- 
turned by Dagge but there was no allegation in 
their petition of any miſconduct in him; the 
former candidate being left in a minority on 
Dagge's poll, Mr. Plumer objected to a voter 
: who had been admitted by him in favour of the 
0 1 Doug] p. 120. 


$ 


other 


c 


Cl 


0 A K H AMP T AN. -- Bog 


other party, which raiſed a ſimilar argument to 
the preſent ; but the committee reſolved, * that 


Mr. Plumer be allowed to attack Dagge's poll, 


with reſpect to the votes opened to the commit- 
tee by Mr. Wilſon.“ He had a better aſ- 
ſurance of ſucceſs than precedent in the enligh- 
tened underſtanding and juſtice of the tribunal 
he had the honour of addreſſing; but he was 
happy that, both on the ground of precedent and 
principle, he could anticipate the deciſion of che 


committee in his favour. _ 


Mr. ParTRIDGE, 


in reply, ſaid, he had reſerved his objection 
till a witneſs was called to the box, becauſe he 
did not think it proper to interrupt his friend 
in his opening; during which time he held 


E himſelf bound to liſten, though he might be of 
opinion that he had an objection of ſuch a na- 


ture as to invalidate his caſe. It had been ſaid, 
that the oath of the committee bound chem to 
do complete juſtice between the parties. He 
was content it ſhould be ſo, and was willing to 
receive his fate whatever it might be, at their 


hands; but he was certain, that they would de- 


cide according to the rules laid down in every 
court of juſtice, and would not think themſelves 


bound to admit evidence of all forts, merely be- 


Cauſe it might be laid to bear eventually upon 
Xx the 
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the juſtice of the caſe. Such a maxim would 
introduce the greateſt confuſion into judicial 
5 proceedings. He had not yet heard any good 
anfwer to the different ſituation in which theſe 


gentlemen ſtand from thoſe returned by a ſingle 


return. The petitions conſtitute the foundation 
on which both parties act; without them the 


Houſe could not have dean to their com- 


0 plaints, nor the committee have taken cognizance 
of the cauſe : 2 it follows, that they who preſent 
them are petitioners; which character they retain 

till the reſolution of a committee in their favour 


5 reported to and adopted by the Houſe. Till 
then the committee may reſcind their reſolution, 
oF they ſee cauſe to do ſo; and if, in the 1 interim, 


f they were to report it to the Houſe, the conſe- 
quence would be, that the adverſe party would 
have fourteen days to petition anew, with the li- 
| berty of alledging freſh matter; but ſurely it is 
equal juſtice, that as Meſſ. Anderſon and Town- 
fon cannot now bring forward new charges, that 


liberty ſhould not be granted to their adverſa- 
tries. He might aſk why this ſhould differ from 


| other caſes, where committees have held the 
parties bound by their petitions. In the Peterſ- 


field caſe, the fitting member was Sheriff of the 


county which appeared in evidence. The peti- 
tion called him ſheriff; but not naming him 

ſheriff of the county, it was ruled, that the alle- 
gation 


fa 


| ret 


| the 


the 
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gation was not ſufficiently ſpecific to give him 
notice of the charge; and though the caſe was 


een againſt him by counſel, the evidence 


was ſtopped. As to the caſe of Milbourne 
Port, the objection was not there taken; ſo that 
it is fair to conclude it was overlooked ; and in 
the caſe of Downton, which is more in point, 
the petition did not aver, as the preſent one does, 
that the poll was duly taken (a). There is there- 
| fore a ſtrong diſtinction between the caſes ; and 
in another committee which ſat on the latter bo- 


| rough (5) the preſent Mr. J. Wilſon, who never 


aan be ſuſpected of giving up a point unneceſ- 
ſarily, abandoned that propoſition which his 
learned friend now contends for, though the 


| event of a ſucceſsful argument might have been 
to eſtabliſh three votes, which would have ſecur- 
ed the ſear. He begged leave to aſſert, that this 


| was not a mere technical argument, becauſe, if 
| he had failed in proving a difference between 
the caſe of fitting members and the gentlemen 
| returned by one of two returning officers, he 
would give up his objection; but he truſted 
that they could not be conſidered as ſitting mem- 
bers, as they were deprived of the intermediate 
tight of fitting in the Houſe, and could not take 
| their ſeats till the reſolution of the committee in 
their favour was acceded to by the Houſe —_— 


| (a) See 3 Lud. 197. (4) 1 Lud. 259. 
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They have acknowledged themſelves to hs pe- 
.titioners by preſenting a petition. They have 
bound their adverſaries to abide by the allega. 


tions of their petition, and ſhould therefore be 


bound by the terms of their own, in which there 


is no charge to juſtify the admiſſion of the evi. 


dence now propoſed to be adduced ; but on the 

_ contrary, an averment that the TOS: was duly 
: 2 1 Wy 
Tbe deciſion of the c committee was, © That the 
& Counſel for Meflrs. St. Ledger and Ladbroke 


85 cc be permitted to adduce evidence to impeach 


: e the votes on the mayor's poll for Meſlrs. An- 
cc derſon and Townſon.” 777 

N The counſel for the petitioners argued, That 

1 Sant voters (viz. Robins, Lethbridge, Henly, and 


- Ford) who had been admitted by the mayor in 
flavour of the ſitting members, ought to be ſtruck 


off the poll; and that two others, Bezel and Pud. 
- ts who had tendered themſelves for their clients, 
but had been rejected, ought to be admitted (a) 
Their caſes were as follow : _ 
The objection to Robins was er I. 
| was proved, that he was extremely affected by 
the noiſe at the poll, which aroſe upon his being 
brought up, to vote. He had been a ſoldier; 


| | (a) Two other voters of the name of Harris, 1 852 caſe 
were decided ſeparately, were alſo attempted to be put on 
the poll for the petitioners, See Poſt. The note to Pud- 


| ner's caſe. 
was 


fected with a paralytic tremor. When the or- 
dinary queſtions were put to him, inſtead of 


chin had, at a former election, ſtood on the ſame 
intereſt which now ſupported the ſitting. mem- 


promiſed to vote for them. He had even de- 


E tor? which was put a ſecond time. At the Port- 
he names of the candidates in writing, but objec- 


was rejected. He fell into hyſterics that evening. 
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anſwering, he repeated them; but his wife being 
ſent for, ſhe aſked him who he voted for? to 
which he replied, Minchin and Linchin,—Min- 


bers; and the voter had been canvaſſed, -and 


clared, when his recollection was better than at 
the poll, that he would rather loſe his penſion 
than deſert the united intereſt. Several perſons 
who knew him, ſaid, that when undiſturbed he | - 
vas very ſenſible, and capable of performing any 
{ ſerious act; and when the bribery oath was ten- 
dered to him, he repeated the words, and kiſſed 
the book. One witneſs declared, that after the 

| noiſe ceaſed, upon the mayor's ſaying he would 
| receive his vote, he heard him name the fitting 
members, in anfwer to the queſtion, who he voted 


| Teeve's poll, a propoſition was made to ſhew him | 
eedto. He ſaidhe voted for Slaſher and Laſber; and 


The objection chiefly relied on was, that however 
lane his intellects might be at other times, at the 


M2 poll 
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poll he was not in ſuch : a ſte cof mind as to "Og 


+ what he did. 
| The committee determined his vote to be 


„ 8 2 5 5 WW | Goon, 


Lethbridge was objected t to As a . 


of ſtamps; but as the arguments on both ſides 
of this queſtion are reported at length by 

Mr. Luders in Archers caſe, in the Bedford- 
| ſhire election (vol. 2.) I ſhall only mention 
that it appeared he was appointed, and remove- 
able by the diſtributor of ſtamps for the county, 
. We him two and a half 88 cent. 1 


5 9 de 1 The Sls ere no © ies 
rity from the ſub-diftributor but a receipt for the 


n in hay „ 
ä Goon 


. . Henly was objected to, as coming within the 


terms of the act 22 Geo. III. ch. 41, which dil 
ables from voting, All. officers, or perſons 
* whatſoeber, concerned or employed in the 
„ charging, collecting, levying, or managing the 
4 duties of exciſe, or any part or branch thereof. 
It was proved, that he had been diſcharged by 


the board more than five years; and, by its rules 


never could be appointed an officer again, not 


being on the reſtored liſt; but he was ſometimes 
employ ed 
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employed by the collector of the diſtrict during 
the ſickneſs or abſence of other exciſe officers; - 


for which ſervice he was paid at the rate of {.40 | 


per annum by the collector, to be afterwards 
allowed by the board at their diſcretion. 


To impeach his vote, it was ſaid, That 


though not immediately appointed by the board, 


his ſalary ultimately came from it, and that a- 
tibabitio retrotrahitur et mandato equiparatur. 
That his employment came within the words of 
the a&, being to charge, colle&, levy, and ma- 


nage, the duties of the exciſe ; and it was pro- 


= ved, that he had executed his office in May 
and June, 1790, at a public houſe in Bridge- 
vater; receipts for the duties being . of 


his hand- writing. 


Ohe other hand, it was Gids that he could 
not fairly be conſidered as a perſon under the 
influence of the Board of Exciſe, when, from 
iss rules, he could not be reſtored to any office 

under it; that there muſt be a diſcretionary 
| power in the ſuperviſors to employ extra perſons 
on a ſudden emergency, and that they would 
| naturally expect to be paid for their labour; but 


it would be as unjuſt to extend the penalty of 


the act to them as to a perſon who ſhould re- 
lieve his friend when ſick, in his duty, either 
| gratuitouſly, or for a ſhare of his ſalary. If the 
| Board did not ratify the appointment of the ſu⸗ 


M 3  perviſor, 
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perviſor, he was the loſer, and muſt pay he 
money out of his own pocket ; and though there 
are words in the act, which, taken in a literal 
ſenſe, may extend to the voter; by the ſame 
conſtruction they would reach the ſervant who 
| ſhould make an entry in his maſter's books, or 
the porters who carried the money to the Bank, 
as they might be ſaid to be inſtrumental in col- 


. le ing the duties, and might On: that ground 


= incur _ OY if 8 voted. 
| | | Yoko. ; 


Robert Ford was objected to, as not having 
been admitted till after the election. He came 
to Oakhampton on Sunday the day before the 
election, and applied that evening to be ad- 
mitted a freeman under a bye-law of the corpo- 


T ration, as the eldeſt born ſon of his father. The 


mayor refuſed to hold a court then; but ſent for 
him and Bezel a week after the election, and ad 
mitted Ford. It was ſaid in his favour, that he 
| had: applied as ſoon as he could; but 1 1t was 
urged againſt him, that the mayor was not bound 
to hold a court on Sunday, and that there was 

no opportunity of holding one on Oy! be. 
fore the election commenced. x 
| Goon, | 


Bezel, 
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In ſupport of Bezel's vote, a witneſs ſaid, 


to admit the voter as a freeman by ſervitude on 


che Saturday before the election, juſt after a court 5 


had been held (a). That was the firſt time the 


witneſs ſaw him; and he believed that he had 
not come to Oakhampton till then, as he 
thought he would have heard of his arrival. 
He requeſted the mayor to hold a court on 
Monday morning, if Saturday was inconve- 
nient; but he refufed, and rejected the voter, 
becauſe he had not claimed at the court which 
vas holden on the Saturday; and alſo becauſe 
be was a glutman. He tendered his vote for 
Meſſrs. Anderſon and Townſon. It was proved, 
that when Ford (who is mentioned before) was 
admitted, Bezel was ſent for, either by the 
mayor or the deputy- recorder, to be admitted 
| alſo; but had left the town. His indentures 
| had been found by their exertions, which ſeemed 
to indicate, that at one time they had a good 
opinion of his right: and an old witneſs proved, 5 
| that he had lived with his maſter, and ſerved 


his miſtreſs, who married * , after her huſ- 
Wals death. 


termination of the committee, That Mr, Partridge 


| ſhould give evidence of due application having been made 
by James Bezel, to be admitted a freeman before he enters 
into evidence of his right to freedom by apprenticeſhip.” : 


M . | On 


That he had made an application to the mayor 


(a) This 8 was 1 in conſequence of a de- 
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On the es hand, a witneſs ſaid, That Be- 
zel came to Oakhampton at twelve o'clock on 
Saturday, and that they went together to the 
ſtairs of the hall while the court was ſitting, 
when the witneſs deſired him to go in and prove 
his right; but he refuſed, ſaying, he ſhould be 


polled without it. He had been at a village, 


three or four miles off, ſince the Tueſday pre- 
ceding. It was therefore argued, that his con- 
duct was very ſuſpicious, in as much as he had 
not taken up his freedom for thirty years after 
his apprenticeſhip expired, and came forward 
to claim it at the eve of an election; that during 
that long interval, he had ſufficient time to 
claim, and if he had been refuſed, ought to 
have applied for a mandamus ; neither had he 
uſed ſuch diligence on the preſent occaſion as 
to put the mayor in the wrong, or to entitle 
himſelf to the benefit of Lord Parker's rule in 


Auſtin and Oſborne. Comyns Rep. p. 243. His 


| being a glutman was not much relied ON as 4 
diſqualification, as he was ſo called, from being 
employed occaſionally as a labourer to affiſt the 
exciſemen when there was an extraordinary glut 
of ſhips in the port of Briſtol. The names of 
theſe men do not appear on the exciſe books, 
nor are they paid by the Board, but are em- 
ployed at ſo much a day by the collectors and 
controullers who paſs their accounts with the 
. board: 
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board: their buſineſs is to ſee that goods are not 
improperly taken out of the ſhips; and they 
may detain them till an exciſe officer ſhall arrive. 
| The voter died ſoon after the election; ſo that a 
mandamus could not be moved for him. 
5 Goo p. 


Pudner claimed to be enrolled a 1 on 
the Saturday before the election, as the eldeſt 
ſon of a freeman born within the borough. . A 
bye-law of the corporation to this effect was 
proved; but, for the fitting members, it was 
contended, that the words eldeſt ſou, meant 
only the firſt born; in which caſe, Pudner had 
an elder brother who died young. For the 
petitioners, it was argued, that the right ex- 
tended to the eldeſt ſon at the time of the fa- 
ther's death. Evidence of uſage was given by 
both ſides; but the teſtimony of the corpora- 


tors, which the committee determined to re- 


ceive, from the neceſſity of the caſe, was in fa- 


vour of the reſtrained ſenſe; they ſaid that they 
would call the younger of two ſons ſurviving at 
the time of the father's death, the ſecond, and 


not his eldeſt ſon, The entries in the books of 
perſons ſo admitted, ſtate them to be eldeſt 


ſons, till that of Ford, ſubſequent to the elec- 
tion, who is called eldeft born ſon of his father. 


There was ſome contradictory evidence as to 
Fudner * 


Foo 
— lkl— — te a wg fe OY — 23 * 


t 
Pudner' 5 baving declared for whom he voted 
when he was rejected, though it was underſtood 


at the time, that he was in the intereſt of Meflrs. 
Anderſon and Townſon (%). 


Goo! D. 


Ihe ſitting members objected to nine votes 
which had been received by the mayor in favour 
of Anderſon and Townſon on his poll, and. 
f which they ſaid came within the reſolution of 
the committee as to the ſeventy-two.. Notices 
were ſerved on each of them perſonally, to pro- 


duce his deeds. The firſt e * were 
5 the two Perrings. 5 a 


The Rev. John Perring, the ſon, on — 
a aſked where his freehold lay, ſaid at firſt, it was 


| near the church, and afterwards near the _ 


2 0 Two voters of the name : of Harris claimed to be en · 
rolled on the ſame right, and at the ſame time, with Pudner, 
and tendered their fees with him. But having applied for 
admiſſion before, viz. in January, 1790, at the quarter ſeſſi- 
ons of the borough, it was ſaid that they ought not now eto 
be heard, as they might have had a legal remedy by man- 
damuſes, to enforce their right before the election, and that 
there was time ſufficient to have had the queſtion tried; and 
of this opinion was the committee. It was admitted by 
the counſel for the ſitting member, that mandamuſes were 
moved for the two Harriſes and Pudner, on the laſt day of 
the laſt Michaelmas term, and that the mayor and corpo- 
ration made ieturns to them in the Hilary term follow- 
ing: * Harriles tendered for ON and Townfon. 


though 
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though they are more than half a mile diſtant; 
he did not know the houſe or the tenant, or 


whether it was part of a houſe or a whole houſe; 


that it was given him by his father, for the pur- 
poſe of making him a voter, and that he re- 


_—_ the conveyance the ſame day he received 
t. The witneſs, however, acknowledged that 
pe voter might have ſaid, without his is hearing, ; 


that he voted for Nottles tenement. 


His vote was given up as occaſional, and 
coming within the former decifion of the 


committee e. 


EKRicbard W the father, ſaid, He voted 
for all Pinkiham, conſiſting of a field, garden, 
and barn; that he had reſigned the houſe, near 
che chapel (meaning Nottles) to his ſon, two 
| months. ago; and that he himſelf voted for the 


held, garden, and barn. 


To invalidate his vote, it was proved chat | 


the houſe called Nottles, for which the ſon 


| voted; and the field, garden, and barn, called 
Pinkiham, for which the father voted, had been 
ſome time ago in the occupation of William 
Luxmore, and that his widow alſo occupied 
both for ſome time: they were rated together. 
And a witneſs ſaid, That if ſeveral fields had 
uſually been let with a houſe, and occupied to- 
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gether wich it by one perſon, though not adja- 


cent, in his apprehenſion, they conſtituted one 


tenement, and could not afterwards be ſepa- 


rated ſo as to afford two qualifications to vote. 
On the other hand, it was proved that ſeveral 
perſons were ſeiſed of parts of both tenements 


and that Mr. Perring, the father, had voted in 


1780 and 1784, for Nottles and the premiſes. 
It was likewiſe ſaid, That by ſplitting his free- 
Hold, he had deſtroyed his own vote; and ſe- 


condly, That he had miſnamed his freehold, by 
laying he voted for the whole of Pinkiham ; 


| Whereas it was proved to belong to different 
perſons. To this it was anſwered, that as no- 
ching paſſed by the conveyance to the ſon; the 
whole eſtate was now in the father, and that his 
declaration of voting for all Pinkiham, was to 


be underſtood of all he e Poffeſſed in in it. 
| Goon. 


The Rev. Gayer Patch. The objections to his 7 


vote were, that his freehold was ſplit, and that 


he did not give ſuch an account of it at the poll | 
as to deſcribe unequivocally where it lay. He 
laid at firſt, he voted for one - eighth of Nottle⁵ 
and afterwards for Pinkiham ; he was uncertain 
whether he had received rent, but he had de- 


manded it by his attorney. On the other hand, 
8 witneſs who knew Dr. Patch, the voter s fa- 
AS, ther, 


* 
= 3 * A a——_ — 


OAK HAM TON. 173 


then, aid, he had frequently received the 


whole of Nottles, or Pinkiham, which were the 


ſame; the always took ſeparate receipts for the 
different parts of it, ſaying, ſhe had ſeveral land- 


lords to ſettle with; as the Duke of Bedford, 
Mr. Perring, Dr. Patch, &c. Her daughter 
had told him the fame thing fince her mo- 


E ther's death. 
Ba. 


| Richard Hole, of Daw fad; that he voted 
for. a meſſuage given him by his mother the 
| deed was not executed till two days before the 
election, but was dated the 22d of March (a); 
and it was argued, that if the committee ſhould | 
be of opinion that it was the intention of the 
c parties to transfer the property at that time, the 


* execution would refer back to the date. | 
Bay. 


(a) His Jedharations reſpeRting his title at the Pottreeve's 
poll, were given in evidence againſt him, It was objected 
that theſe declarations were made before an authority, 


' which he thought to be competent to extort them, but 
which the committee had fince determined to be illegal ; 


and that any anſwers he might have given under ſuch cir- 
_ eumſtances, ought not to be evidence againſt him: but 
the committee determined otherwiſe» The conveyance was 


not atteſted by any witneſs ; and the voter acknowledged, 


that one of the truſtees, who conveyed, was not preſent at 5 


the execution and delivery of the deed. His vote Was fe- 
jected by the Portreeve. | 


John 
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Jobn Dennis Burden, at the mayor's poll, 


ſaid he voted for one-fifteenth of a houſe and 
_ tan-yard.—He had never received any rent per- 
ſonally. He did not know that his father was 
ever in poſſeſſion. At the Portreeve's poll, he 
faid his father had been dead two or three 
' years: That he had received 28. 6d. rent the 
| week: before the election. His deeds were in 
the poſſeſſion of Mr. Moore his guardian: He 
had not been long of age. The witneſs Who 
took minutes of his Ane did not underſtand 
whether he took his eſtate by deviſe or deſcent. 
No evidence being adduced to . bis title, 
| his vote was declared . 


Bos. 


Rev. Thomas Hole claimed to vote for a new- 

hy erected meſſuage, formerly an old ſtable con- 
veyed to him by Benjamin Preſt, and Suſannah 
bis wife, on the 25th March 1790. He ſaid 
the conſideration ( gol.) was paid. The value 
P of the eſtate was 31. per annum. Preſt and his 
wife live on the eſtate : but the witneſs did not 
Eno whether they were tenants to Hole or not. 
In the deed there was a covenant to levy a fine, 
which was afterwards levied. The counſel for 
the fitting members dwelt upon the recency of 
the date; and contended, that how ever fair the 
tranſaction might be, the leading intention of 
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the parties was to procure a vote for the gran- 
tee. This the counſel on the other fide did 
not deny; but they aſked if there was any thing 
reprehenſible in a gentleman of fortune purcha- 
ſing, a few months before an election, ſuch a 
freehold as would entitle him to vote, proyided 
the purchaſe was fair and honeſt ? And they 
contended, that if the tranſaction was of that 
nature, the committee ought to require ſtrong 
| proof before they ſhould determine that it was 
| entered into ſolely for election purpoſes. The 
deed was produced, and proved by a ſubſcribing 
witneſs. The committee, Weener determined 
; the vote to be . 


Bay. 


Robert Hawkes, junior, faid he voted for an 
- undivided 1 5th of Battens, in the occupation of 
his father, conveyed to him by his father, in J. 
nuary 1789, in conſideration of natural love and 
affection, and 10s.—He ſaid he had received an 
half year's rent of his father, who is ſurgeon and 
poſtmaſter, about five months before the. elec- 
tion. The rent of this undivided ſhare is 16s. 
per annum; and his father had it for fourteen 
years. One moiety belongs to the Duke of 
Bedford, the other to five different perſons, each 
of whom has one-tenth of the whole ; ; and a wit- 
neſs ſaid, he had known the premiſes ſo holden, | 
as "ua as he would remember. — The father pur- 
chaſed | 


11 c KEW) 
chaſed the ee from one Ruſſel, who voted 


In right of the eſtate in the year 1780. The 


conſideration was 211. It was faid that the fa- 
ther, being himſelf diſqualified, had transferred 
the property, to enable his ſon to vote for him; 
and that the receipt of rent after the canvaſs of 
the borough, when it muſt have been due ſo 
long before, afforded a ſtrong preſumption that 
the whole tranſaction was merely colourable. 
To which it was anſwered, that tenants gene- 
rally pay one half-year's rent under another; 
and that the property was transferred ſo long as 


1 thirteen months before the election. The leaſe 
and releaſe from the father to the ſon were pro- 5 


e du ced, and proved 1 a 3 witneſs. 


Goo. 


Richard Hole, Eſq. of South Tanton, fait, 
he voted for a field, conſiſting of two acres, the 
value of which is about 61. a-year. His deeds 


| were in the poſſeſſion of his attorney He pur- 


and acknowledged that he knew there was to 
be a conteſt in the borough. He ſaid he had 
paid 150l. for the curchaſe ; and was known to 
bea gentleman of fortune. A witneſs proved the 
value of the eſtate to be as above ; but the deed 


of aaa was not produced. 
| | g Bay. 


Thomas 
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' Thomas Day had mortgaged his property to 
Priddeaux, who was in poſſeſſion on the 25th 
March, 4790, when Mr, Hole lent Day, with- 
out any ſecurity, a ſum of money equal to the 
incumbrance for fix months, without intereſt, 
with which the mortgage was paid off, and 
Day entered into poſſeſſion. The property was 
ſoon after the election mortgaged to Hole, and the 
ſix months intereſt included in the mortgage.— 
In favourof the voter, it was ſaid that he was legal - 
ly ſeiſed of the eſtate at the time he voted ; and 
whatever he might have done afterwards, could 
not alter his title at that time. Againſt him it 
was contended, that the whole tranſaction was 
tainted wich the ſame marks of occaſionality, 
which had been ſo often complained of. —Pr1d- 
deaux was ſerved with a warrant to attend the 
committee, but was ill. : 
Bap. 5 


On Monday the 28th of February, Mr. 
Pierrepont informed the Houſe, chat it appear- 
ed 10 the committee that the merits of the peti- 
tions did in part depend upon the right of chu- 
ling, nominating, or appointing the returning 
office, who was to make the return of the elec- 
tion; and that thereupon they had required the 
counſel for the ſeveral parties. to deliver to the 
clerk of the committee ſtatements in writing of 
che right of chuſing, nominating, or appointing 


N the 
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the returning officer of the borough, for which 
they reſpectively contended. 
That in conſequence thereof, the counſel * 
5 the petitioners, John St. Ledger, and Robert 
Ladbroke, Eſqrs. delivered i in a Ratement, as 
follows: 
We apprehend that the mayor of the town 
and borough of Oakhampton is the returning 


officer of the ſaid borough. The mayor 18 


choſen by the capital burgeſſes and aſſiſtant 
burgeſſes of the ſaid borough, according, to 
the charter thereof. „ 


” 1 ha: the: une} far the dls, 1 
William Anderſon, and John Townſon, Eſqrs. 
and alſo for the petitioners electors of the ſaid 
© borough, delivered in a ſtatement, as follows: 
The candidates, Meſſrs. Townſon and An- 


el derſon, and the electors petitioning in their 


intereſt contend, that the legal returning officer 
of the borough of Oakhampton, 1 is the Portreeve 
for the time W 


That upon che ſtatement delivered in by the 
counſel for the laſt mentioned petitioners, the 
ſaid ſelect committee have determined, that the 
Portreeve of the borough of Oakhampton is not 
the legal returning alice of the ſaid bo- 

rough, 
| That 
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That upon che ſtatement delivered in by 
the counſel for the petitioners, John st. Ledger Wh 
and Robert Ladbroke, Eſ. qrs. the ſaid — EEE 1 | 

commuttee have determined, % 5 14 
That the mayor of the town and borough of Lt — 
Oakhampton is che returning oflicer _ che faid 
borough. | = 

That the faid ſelect committee have alfo de- 1 

That Joln William Anderſon and John __ 
T ownſon are not duly returned, &c. - 

And that John St. Ledger and Robert Lad- 
broke are duly returned, &c. 5 =_ 

And alſo, that the latter gentlemen are duly r 
elected burgeſſes to ſerve in this preſent parlia- uy 
ment for the ſaid borough (a). 8 

And alſo, that the ſaid ſeveral petitions, or 
the oppoſition of the faid parties to them, did not 
appear to the ſaid ſelect committee to be frivo- 1 
| lous or vexatioßss. FS —_ 
And the faid determinations were 0 to 
| be entered on the journals of the Houſe. 


L a * 3 — fu $52 - . 8 
_ a - — 2 on x 5 . mw Eo 
T - 8 2 > q * ; rt 4-3 - 8 — 
* Ty 2s nt —„—- — 523 _- 1 
* r by —— = - 13 4 1 1 * £: PI” « 3 1 
— 1 & A RSS. —_ 3" 4 
* 8 r 4.8 3%. - = ; 


* 


r — 
o a” * 
* 


2 5 8 
r 
3 — 


( Upon the whole, the comimitiee from to have been of AED | 
| Opinion that there was a majority of two againſt Mr. 
Tounſon, and of three * Mr. Anderfon. 
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*, The evidence of Brock, p. 112, probably referrel 


to the queſtion of bribery, which was not entered upon. 
It was allowed to ſtand in the M. S. by I and not 
en til the ſheet v was Gr Sees 


The Rev. Humphrey Aram Hole was objected to, as having 


: faid at the poll that he voted for the glebe and parſonage- 
| houſe; which were alledged not to be within the borough— 


The objection ſeemed to be "_ up, and his vote was & 


eee. 
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. Committee met on Wedneſday the 2d of 
March, 1791, and was compoſed of che * 
members: 8 


5 Earl of Carysfort, Chairman, 
Lord Arden, 


Henry Thornton, Eſq. 
Francis Anneſley, Eſq. 
John William Egerton, Eſq. | 
Sir Henry Gough Calthorpe, Bart, 
James Buller, Eſq. _ 


Hon. Geo. Fulk Lyttleton, 
Sir George Beaumont, Bart. | 
Harry Burrard, Efq. 
Sir W. M. Milner, Bart. 
Hon. John Thomas Townſhend, 
” Earl of Courtown. - 


Nt of the Pant 
Right Hon, William Windham, 


Nominee of the fitting Members, 
Charles Bragge, Eſq. - 


Piri nn | ; 
| Charles Melliſh, and John Anſtruther, Eſquire I 


Counser,, . 
Mr. Piggot, Mr. Douglas. 


5 Certain EleQtorsi in four of Melliſh and Anſtruther, 
Couxns gr, 
Mr. Ln ane Cockell. 


— — 


— 


"i A. 
John Smith, and William Sotheron, Eſq. 


' Counssr, 
tr Law, Mr. e Mr. Luders. 


Of che BO ROUGH of 


„% Nr EAA r. 


HE Petitions ſtated, That Pontefract is 
an ancient borough, -of- burgage te- 
nure, and an ancient corporation; and that the 


corporation conſiſts ſolely of freeholders of bur- 


gage tenure, paying a burgage rent; and the 
only perſons legally entitled to vote for members 
to ſerve in parliament for the {aid borough, are 
{uch as have, within the ſaid borough, a free- 


hold of burgage tenure, paying a burgage rent. 


That at the laſt election of members to ſerve in 


the preſent parliament for the ſaid borough, 
John Smith and William Sotheron, Eſquires, 
together with the petitioners Mr. Melliſh and 


Mr. Anſtruther, were candidates ; ; when in vio- 
lation of the right of the real electors of the ſaid 


| borough, William Tomlinſon, Eſq. the mayor 
and returning officer, took upon himſelf to re- 


ject the votes of many E having within 
„ 
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the faid borough a freehold of burgage tenure, 
paying a burgage rent, who tendered their 
voices for Melliſh and Anſtruther; and admitted 
a great number of perſons claiming a right to 
vote as inhabitants, houſeholders, and reſiants, 


within the ſaid borough, to poll for Smith and 
Sotheron, who had no right to vote: and that 


the ſaid mayor returned Smith and Sotheron, 


although Melliſh and Anſtruther were duly 


elected, and ought to have been returned. 
There are two reſolutions of the Houſe of 
Commons on the right of election in this ho- 


rough, one in the year 1624, the other in 1770. 
The ſubject of the preſent conteſt was, which 
of theſe ſhould be taken to be the laſt e 5 


nation within the act 2 Geo. II. ch. 24. § 4.? 


(a). The committee being of opinion that bob 
| ſhould be read conditionally, yy were read in 


_ their eee order. 


IA RESOLUTION oF 1644 


„ Agparh oh the journals in two different en- 
tries; one e by the Clerk of the TRE, and the 


15 (a) The a ws paſſed in the year 1729; and the words 
2 the clauſe are, that ſuch votes ſhall be deemed to be 


legal which have been ſo declared by the laſt determination 


of the Houſe of Commons; which laſt determination con- 
cerning any county, city, ſhire, borough, cinque port, or 
place, ſhall be final to all intents and purpoſes whatſoever, 
any uage to the contrar y Rot Ong ing.“ 
N Other 
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ocker by his ſon, who officiated as clerk during 
his father's illneſs ; none of whoſe entries appear 
between the 17th of March and 21ſt of April 
(a). The entry by the father is as follows (b) : 
« Mr. Glanville reporteth for Pomfret two 
« points, 1. Who the electors reſolved by the 
« committee, there being no charter, nor pre- 
« ſcription for choice, the election to be made 
40 I the inhabitants, houſeholders, refiants.— 
VE « —Refolved alſo, lo now upon the queſ- 
tion.“ | 1 
44 2. That the committee alſo & opinion, 
in reſpe& the poll demanded, though in- 
C terrupted by Beaumont, yet the poll not 
being purſued, the choice of Sir Joſeph 
«© Jackſon void, and A new warrant to iſſue for 
* new choice.“ . 
The journal of the ſon, of the fame date (60, 
is as follows: Concerning Pomfret.—Queſtion . 
« of Sir John Jackſon. Committee reſolved, 
* all the inhabitants, houſeholders, ought to 
4 have voice. 2. Committee reſolved upon the 
latter writ, no burgeſs duly choſen, but a 
new writ to go.” 
e Refotved, That the election ought to be 
in Pomfret by the inhabitants, houſeholders 6 
ce reſiants there.” 


(a) See Journals, Vol. I. P» 688. 
(5) P. 714—The father $ journal of this ond begins 
p-. 670; the ſon's, p. 715. (e) 28 May, 1624, p. 757+ 
| Reſolved, 
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Reſolved, « That neither Sir John Jackſon 
* nor Sir Richard Beomont are duly elected, | 
« and that a new writ t ſhall 90 out for a new 1 
40 election.“ . 
There 18 alſo an entry of the ſon” s, of the 
ft of April (a), when the queſtion of the 
double return was firſt agitated ; ; in the follow- 
ing words: 
* Sir Tho. Wentworth prefers a petition 
E from Pomfret read The mayor before any 
* yrit came, undertook a place for Sir Jo. 
8 Jackſon. Shut the door againſt thoſe that 
« came for Sir Richard Beomont : a number 
. 0K recuſants and papiſts brought in: 40 of 
e them made burgeſſes to carry the election. 
The election being naught, the retun 
& cannnot be good. To have all reported to 


c the Houſe together. 


« Sir Geo. Moore : :— This town admitted the 
Cc aft parliament to ſend burgefles. — Since one 


125 ſide heard by counſel, to have the other . 


So. heard. 4 


Md Glanville, upon queſtion to adds the 
« report—conſidered one point, the validity of 
ce the return: heard no counſel on either fide: 
08 had the writ and two indentures. Sir H. 
« Holcroft double returned, he waved Pom- ; 
fret. A new writ went down to Pomfret. 
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1 Committee conceived theſe font inden- | 
tures to be returned by the ſheriff. They : 
thought the form of it irregular. Their opi- 
nion, that the return, as it is, hath ſubſtance 
ſufficient to warrant Sir John Jackſon to come 


La) 
* 


1 


— 
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The ſheriff makes this return: two days after 
the date of the writ, mayor and aldermen told 
him they had choſen Sir Jo. Jackſon ; 


and after the 11 March, divers other alder- 
men and burgeſſes told him they had choſen 


© Sir Rich. Beomont. He returned two in- 


dentures; 1. mayor, a aldermen, and bur- 


; geſſes — The common ſeal of the town: 2. 
F our or five aldermen, and the reſt burgeſſes, 5 
returned Sir Rich. Beomont — twenty and ; 


odd hands— 


into the Houſe. Afore they roſe, a petition 


exhibited againſt the eletion——Writ good 
enough, although the * day; becauſe it 
begins not till the King come. 2. returns, 
he made a warrant to mayor, aldermen, 


and burgeſles ; - Sir Jo. Jackſon's indenture 


is true then, according to the warrant ; other 
not—bear date one day.—Looked on the 
hands to the indenture forty to one but 
twenty to the other.—Sir Jo. Jackſon, the 
greater number. This the ground of the opi- 


nion of the committee. 


* 


* Ordered, 
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© Orgered, That this bufineſꝭ of Pontefract, 
«© concerning the election, ſhall be heard at the 
«6 committee of privileges in his due time and 

2 tun.. 

« And left by the Houſe to the choice of. 


Sir John Jackſon, whether to come into the 
8 « * Houſe, or to | forbear.” 5 


THE RESOLUTION or 1770 


1s in the following words (a): Td Reſolved 
eg « That the right of election for members to ſerve 
jn parliament for the borough of Pontefract, 


5 24 in the county of Yorke, 1 is in perſons having, 


« within the faid borough, a freehold of 9 
8 8e tendre, Paying a burgage me: 


1 paſſed ah counſed had beet ed on [the L 
queſtion, and a motion made, That the two 
e entries of the 28th day of May, 1624, of re- 
ſolutions concerning the right of election for 

the borough of Pontefract, appearing in two 

feveral journals, be admitted to be read to the 
s counſel at the bar, as the laſt determination 
« of the Houſe touching the legality of votes 
for members to ſerve in parliament for that 
* borough.” Upon which the Houſe divi- 


85 ding there appeared, Yeas 32; Noes 161. 


The Tags then moved for leave to with⸗ 


( Jour, vol. 42, p. 555: n 
draw 
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draw their petition, but were not allowed, as 
the fitting members wiſhed to offer evidence in 
_ favour of burgage tenure; which being ac- 
cordingly produced to the Houle, they came 
to the above reſolution. 

In the preſent caſe, Mr. Glanville” s report of | 
che caſe, on account of its great authority, was 
conſtantly referred to by the counſel, aud com- : 

yr with the Journals. TIE 


| Serjeant \Cocksr. L, 


On the part of the petitioners, ſaid, The : 
<tr before the committee was a dry 
_ «queſtion of law, Whether the right to chuſe 
members of parliament for the borough of Pon- 
tefract, is in the inhabitants, houſeholders, re- 
fants, who have choſen che fitting: members, or 
in the burgage tenants: of the borough, who ex- 
pect to ſeat the petitioners.— It is no queſtion of 
reform or ſpeculation, but depends entirely upon 
which of the two reſolutions the committee ſhall 
decide to be the laſt; which is of courſe made 
to bind the right of election by the 2 Geo. II. 
ch. a4, 9 4. He might reſt upon the reſolution 
of 1770, as the laſt in date to be found on the 
journals, and call for the reſtraining clauſe of 
| the act to exclude every other right; but if he x 
was required to go into the merits of the caſe, 
he could ſafely ſtate to the committee, that the 
borough 
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| | borough of Ponteffact afforded the pureſt, 28 
well as moſt ancient example of burgage te. 


nure. Littleton (8 162, 3.) fays, © Tenure in 


+ burgage is where an ancient borough 1s, of 
« which the King is Lord:” Alſo, fays he, 
© the ſame manner is where another Lord Spi · 
ritual or Temporal, is Lord of ſuch a bo- 
* rough, and the tenants of the tenements in 
4 ſuch a borough hold of their lord to pay each 
of them yearly an annual rent.“ He adds, 
in the next ſection, ** of ſuch old towns called 
cc boroughs, come the wo ans of the parlia- 


ment to the parliament.” Lord Holt, too, in Z 
: the cafe of Aſhby and White, (a) gives it as his 
bo opinion (let it be taken merely as the opinion of 


that great lawyer) © that it is a part of the con- 
„ ſtitution of England, that theſe boroughs ſhall 
« ele&t members to ſerve in Parliament, whe- 
c ther they be boroughs corporate or not corpo- 
4 rate; and in that caſe the right of election isa 
« privitege annexed to the burgage land; and 
« is, as I may properly call it, a real privilege ;” 


a2 principle which has fince been adopted by 


the greateſt lawyers. Pontefract appears to have 
been a borough at or before the conqueſt ; and 
is mentioned as ſuch in Doomſday, which will 
be allowed to be a record of the higheſt autho- 
rity.— The tenants are there called burghers; 


| (a) Lord Raym. 951. 17 


TONTEFRACT. ig 
and the Lord Ilbert de Laſci, appears to have 

had confiderable burgage poſſeſſions in the bo- 
rough. This was a period long anterior to the 


date of legal memory, which has been fixed by 
lawyers to the commencement of the reign of 


Richard I.— In the 5th year of that monarch 
(only four years within that date) there is ex- 
tant a charter of Roger de Laſci, who appears 
to have been conſtable of Cheſter and Lord 
of Pomfret, which not only grants but confirms ta 
bis burgeſles, liberty and free burgage ; and their 
tofts to them and their heirs, paying 12d. for 
5 each toft, as in the time of Henry de Laſci, who 
appears to have been dead; and who (as well 
as Roger) was probably a deſcendant of Ilbert's. 
This charter diſtinguiſhes between burgeſſes and 


inhabitants ; to the former, the privileges are 
more extenſive than to the latter. It does not 
confirm theſe privileges gratuitouſly, but for a 


rent; 12d. is to be paid for each zoft or ſcite of 


a houſe (which has been paid ever ſince) and 


Zoo marks (in thoſe times a very ample conſide- 


ration) are beſides given to the lord. The 


next charter he meant to produce was one of 
Henry de Laſci, Earl of Lincoln, in the year 
1278; in that he grants to the burgeſſes, cer- 
tain ſheds and ſtalls in the town, which to 


this moment are enjoyed by the corporation. 
Two charters of Richard III. in 1485, come 
next; 
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next; one granted by him as King's of Enoglang 
and the other as Duke of Lancaſter, the borough 
having fallen to bim in the latter right: he 
grants to the burgeſſes additional liberties and 
privileges, and erects them into a corporation; 
which corporate form they retain to this day. 
An expreſs clauſe of theſe charters recognizes per- 
ſons as burgeſſes of Pomfret, who are not inha- 
bitanis, and therefore precludes all idea that bur. 
geſſes and inhabitants are the ſame; for it enacts 
that the mayor ſhall be choſen out of the burgeſſes 
refident ; which ſhews that there were out-bur- 
geſſes, who had certain privileges from their lands, 
cho' they did not reſide. The word, in common 
parlance, may mean an inhabitant in a borough | 
who has. merely a perſonal right; -but it never 
had that meaning here. The returns in the reign 
of Edward I. are in the fame general terms in 
which all returns were then made; but ſince the 
revival of the right to ſend members to parliament 
(excepting thoſe of Mr. Smith, the preſent fitting 
member) the returns are in the name of the mayor, 
aldermen, and burgeſſes; and it is remarkable, 
that the very next return after the exception in 1624 
(aas it is contended to be) the precept was 
5 directed to thoſe who had the ancient right, and 


the return made by the mayor, aldermen, and 


burgeſſes as uſual. There are two other con- 
firmatory charters from the crown, which ſeem 
to be immaterial ; but there is a charter of the 
| i ah 


* 


4th of James I. previous to theſe obſcure entries, 
which grants and confirms to the burgeſſes all 


ing members to parliament, owing to their po- 


others, that of electing members to parliament; 
which indeed, if this was a borough of pure 


to exerciſe. Accordingly, in the 19th year of 
the ſame reign, when they petition to be 


of James, which reſtores the former rights of 
the corporation; and the committee, upon 


guiſhed from the burgeſſes; they had no part 
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their former liberties and franchiſes. Long be- 
fore this they had in common with many other 
boroughs, relinquiſhed the privilege of ſend- 
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verty and the wars of the Barons; but knowing 
what their ancient franchiſes were, they did not 
addreſs the crown for a new charter, but for a 
charter of confirmation, which the crown grants 
in the moſt explicit terms. After laying down 
rules for the internal government of the corpo- 
ration, the charter grants and confirms to the 
mayor, aldermen, and burgeſſes, every right 
| and privilege which they had ever enjoyed by 
grant or preſcription. The burgeſſes therefore, 
who are the grantees of this charter, reſume the 
privileges they had enjoyed before, and amongſt 


burgage tenure, no other perſons had a right 
repreſented, they offer the charter of the 4th 


| that charter, and the application of the bur- 
geſſes, are of opinon, that the writ ſhould i 
go. — The inhabitants are here again diſtin- 


— p 
>, 
r 


in the petition, nor were . mentioned 


in the precept which is directed by the ſheriff 


to the mayor, aldermen, and burgeſſes. 
Againſt the poſitive language of the charters, 


corroborated by an unvaried uſage, all that can 


be oppoſed is an obſcure entry on the Journals of 


1624 ; for ſuch he ſhould contend it was, and 
not a reſolution of the Houſe ; which, excepting 
the two late inſtances, had never once been 
followed; and which therefore gave him a 


right to aſſert, that in point of fact, it had 
not for its object the eſtabliſhment of a right, 


but was merely an opinion or conceit, adopted 
by Mr. Glanville's committee, reſpectable only 


for the quarter it came from, but from which 
a very different reſolution would have proceeded 


had the committee been aware of thoſe proofs on 


vy which he meant to bottom his argument. Ser— 
jeant Glanville, and the other reſpectable per- 


ſons who framed that committee, lived long af- 
ter the reſolution. How came it then that they 


acquieſced in the very next return, which con- 


tradicted their determination, as the candidates 
in 1625 ſtood upon that very intereſt; which, 
according to the arguments ot his opponents, 
yielded in 1624 to the claims of the inhabitants? 
Sir Rich. Beomont and Sir Francis Folianbe were 


returned without oppoſition upon the intereſt of 
the burgeſſes; among whom Tattome, the for- 


mer petitioner, appeared the foremoſt. It would 


probably 


* 
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probably be faid, that this and the ſubſequent 


returns proceeded upon agreements between 
parties, and that they could not alter the law. 
Hie did not mean to ſay that they could, but 


ſuch agreements ought to be proved fraudulent, 
or the fact would afford the ſtrongeſt preſump- 
| tion of the right. It was ſtultifying both the can- 


didates and electors, to ſuppoſe that they would 


ſo ſoon bring forward that very intereſt which 
had been deſtroyed the year before; and it was 
; ſtultifying the Houſe to A Hon that ley ond 


doit with effect. 


Glanville indeed ſays, chat the charter of 


Henry IV. did not limit the right to the bur- 


geſſes; but by deciding on that charter, he did 
not decide that other charters might not exiſt, 
The candidates and the burgeſſes found that 


other charters did exiſt, and the conſequence 
was, that not one inhabitant, till now, claimed 


an adverſe right. The reſolution (if it can be 


called ſo) was diſregarded as ſoon as made. 
Did the legiſlature mean, That the act of 


Geo. II. ſhould ſtamp the character of a determi- 
nation upon an obſcure and unintelligible entry ? 


It could not mean to do injuſtice; it was fully 
aware of the nature of the ancient and imperfect 


Journals of the Houſe of Commons ; and avoid- 


: ed, therefore, ien what entries ſhould be 
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P as laſt determinations, 1 that 
to be decided by the Houſe of Commons itſelf, 
as the neceſſity of particular caſes might require. 
At all times the Houſe has zealouſly contended 
for that right; but if it were to be implicitly 
bound by every entry, however imperfect on 
its journals, it would renounce this moſt im- 
portant privilege, and frequently adopt, not its 
. own language, but that of the other Houſe, or 
of the crown, in times when their intereſt hap- 
pened to have prevailed. The learned editor of 
Glanville's work, on which ſo much reliance is 
placed by the other ſide, gives this character of 
che ancient journals (a): * The printed Jour- 
nals in the year 1623- 24, the time when 
e theſe reports were made, are particularly in- 
s perfect and complicated. The clerk of the 
« Houſe of Commons at that time, was 1n an 
« infirm ſtate of health, which would not ad- 
cs mit of his conſtant attendance on his duty; 
his ſon, therefore, ſometimes attended for 
cc him; and they both accordingly took rough 
«© minutes, from which the journals are prin- 
ce ted; but theſe are ſo obſcure, unſatisfactory, 
and in ſome places even contradictory, that 
they rather tend to introduce confuſion and 
wr uncertainty than to afford information.” — 
Yet this 1 is the light by which the Houſe of 


(a) Page 2. 
Commons 
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Commons is to direct its proceedings; theſe 
rough minutes are to trample on eſtabliſhed 


rights, to overturn charters, and to deprive the 


electors of their franchiſes : 
In order to weaken the authority of theſe en- 


tries, Mr. Serjeant Cockel ſaid, He would ſhew 
their complexion by ſome obſervations on the 
| hiſtory of the times, and the cotemporary en- 


tries. In page 683, it appears, that © Sir Fran- 


« cis Seymour” (one of the committee which 


had been appointed by the Houſe to review the 
journals) « defireth to know the pleaſure of the 


Houſe, whether they ſhall have power to 
ſtrike out what they think fit? A ſingular li- 
berty this to be taken with records; but the 
fact was, they frequently contained errors and 
untruths. A few ſentences before the caſe of 
Pomfret, there is an entry reſpecting Ferdi- 


nando Huddleſton; the queſtion was, Whether 


his election was good ? which is ſaid, both by 
che father and the fon, to have been determined 
by the committee in the affirmative. But if 
Glanville is to be believed, he ſays, (p. 127) 


that the committee declined coming to any re- 
ſolution on that head, and referred the caſe to 


the Houſe. In the Cirenceſter caſe, on the 


21ſt May, one ſhould imagine, from the ſon's 
entry (p. 792) that the right was in the inhabi- 
tants: his words are, That in this borough, 
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« all the inhabjrants bouſebctders ought to 

6! have voice.” Whereas the father, (p. 708) 

ſays, bo The election to be made by the houſe- 
e holders, and not only by freeholders $7 thereby 
giving a concurrent right to the latter. 

In the very caſe before the cornmittee, it is 
impoſſible to collect, from the father's entry, that 
the Houſe came to any reſolution as to iſſuing a 
new writ: one would imagine that it was con- 
| fined to the committee, though the fon and 

Glanville ſtate the contrary. 
I) be journals of cheſe times having bien juſth 
bride with inaccuracy, the Houſe, in 1742, | 

appointed Mr. Hardinge, cheir clerk, to reviſe 
and correct them. His report, which is to be 

found in Vol. 24, p. 264 (to the truth of which 5 

therefore the Houſe aſſented) ſtates, That be. 

os ing, for the moſt part, minutes taken by the 
C8 clerk, and not afterwards tranſcribed, they, 

&« are in many places incorrect, and almoſt ille- 
« 'gible; and are alſo much impaired by length | 
c of time, and various accidents ; yet as they 
contain the hiſtory of many important tranſ- 
actions, and alſo. the heads of ſpeeches de- 
«©: livered by many famous members in debate, 
concerning the prerogative of the crown, and 
«che liberty of the ſubject, they ſeem worthy 
<« .of very great regard.” And he adds, Many 
« of their n my: n be ſupplied 

40 by 
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«by. . enn of ancient copies ' and cc colla- 


“ tion.” This. record, as it is contended to 
be, is to be thus patched up by the reſearches 


of antiquarians; and after all, there is only a 


probability chat it will be rendered intelligible 
(a). The language of the legiſlature, by the act 


of Geo. II. was, that where the right has really 


been litigated, the ſolemn determination of the i; 


Houſe of Commons ſhall bind, to prevent thoſe 


contradictory deciſions which frequently took 


place previous to the act. But before the Houſe 
can be ſaid. to come to a determination, or, in 


other words, to a judgment, it is neceſſary there 
| ſhould be litigant parties; that evidence ſhould 

" be heard, and that there ſhould be a determi- 
nation upon the point in iſſue. Beſides, the 
_ Houſe has holden, that it may explain its own 
reſolutions, and if it may explain in any inſtance, 
it may ſurely explain in the moſt important of 
all points, namely, Whether a given entry be 
areſolution ornot? The line by which he wiſhed 
this entry to be judged, would be adopted in every 


() There are entries which it is almoſt impoſſible to un- 


derſtand; wiz. Vol. I. p. 399.—** 4 Henry IV. confirms pri- 
vileges to the clergy.— The King no traytor nor felon— 


the ſubject a fifteen,” —And in the ſame page, there i is an 
entry that can only be excuſed from the name of the ſpeaker; 
the heads of whoſe ſpeech it ſeems to give—6 Sir Wm. 
Paddy—that the prerogative tender—God 'Ominipotent,— 
not Ommipotent —Excuſes —a learned, filencem— 
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court of zulltce.—If the enquiry was, Whether 
a certain point were decided by the court? the 
firſt conſideration would be, Whether it was 
brought to an iſſue between the parties? but if 
in the courſe of the judgment, matter extraneous 
to the iſſue were introduced, the court would 
ſay it formed no part of the queſtion. So here 
the determination of the right (if it ever took 
place) being extraneous to the iſſue between the 
petitioner and the fitting member, the act of 
Geo. II. had not the power of tranſubſtantia- 
tion, and could not give the entry of 1624 an 
extent and perfection, which it does not in- 
f trinſically poſſeſs. But upon the principles of 


eſtabhiſhed law, chere was the ſtrongeſt pre- 


ſumption, that the points contended for, by the 
preſent ſitting members, had been otherwiſe de. 
cided. In the caſe of Powel and Milbanke (a) | 
Lord Mansfield held on the beſt authority, that 
notwithſtanding a reſervation of a right to the 
crown, and the undoubted maxim, that no time 
bars the King, uſage for a length of time juſti- 
fied the preſumption of a ſubſequent grant of that 
right. Upon theſame principle, he might perhaps 
| aſk the committee to preſume a determination in 
his favour ; but, at the leaſt, he might under the 
circumſtances of the caſe, aſk them to preſume 
. that there was no determination againſt him, as 


(Term 8 399. 
there 
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there was no trace of its having ever been acted 
* ” 


But to enter on the tine of thi qveliitht 3 in 
1624 ; the journals derive no additional autho- 
rity from the circumſtance of there being two 
entries, for thoſe entries contradict each other, 

and, inſtead of explaining the caſe of Pontefract, 
render it more unintelligible. It appears, how- 
ever, there were two returns; one by the may 


or, aldermen, and burgeſſes (the name given to 
the corporation by the charters) who returned 


Sir John Jackſon ; the other by diverſe aldermen 
and burgeſſes, omitting the mayor, Who re- 

turned Sir Richard Beomont. So that the re- 
turns appear to be by the ſame deſcription of 


perſons. The committee and the Houſe, with- 


out hearing counſel, decided from the face of the 
returns in favour of Sir John Jackſon, becauſe 
| his return was in the words of the precept, and 
there was a majority of electors names annexed 
to it. The Houſe could neither hear counſel 


nor examine witneſſes in this ſtage of the buſi- 


neſs; for, according to Glanville, there was at 


that time no petition againſt the election before 
| the committee (3); © but then,” ſays Glanville 


(), (© afore they aroſe,” ſays the ſon's entry) 
F* a petition was exhibited in the name of 
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| 1 Wm. Witten and others, as burgeſſes. of 


“ the ſaid borough.” - 


This petition muſt have . the allepa- | 


tions of the complaint, . That a number of re- 
“ cuſants and papiſts were brought in, and 


th 40 of them made burgeſſes to carry the elec. 
tion.“ It was clearly the only petition pre- 
ſented; for had there been a prior petition, the 


expreſſian of Glanville, | and the clerk's ſon, 


would have been another petition was. preſented, : 
The word made, ſeems: to imply conveyances 


by fraudulent deeds; for no one can make an 
inhabitant.— The words brought in, imply that 
the voters were ſtrangers to the town, and con- 
ſequently not inhabitants : and the expreſſion 3 


Io carry the election, ſhewsthatthe conteſt was mere 
y as to numbers, and that theſe forty pretended 

to be burgeſſes; and as ſuch, to have à right to 
vote. The diſpute chen was between burgeſſes 
and burgeſſes; and the complaint of the peti · 


tioners, the occaſionality of certain votes. Had 
the inbabitants claimed any ſhare in the election, 


Sir Richard Beomont, or Tattome, would have 


made their rejection as ſuch, a ſpecifiq com- 


plaint; their claim would have been accuratel) 


ſtated; the return would have | been, emphati- 
cally made by them, as it is now in favour of 
the fitting members. But if no ſuch complaint 
was before the committee, the deciſion of the 


point was  extrajudicial, and the opinion of the 
| committes 
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committee merely ſpeculative. It appears, by 


 Glanyille's report, that he was 1gnorant of the 
| exiſtence of charters or uſage in the borough; 
and the words of the clerk's entry (p. 714) are 


remarkable, „there being no charter, nor pre- 


* ſcription for choice,” that is, apparent to us. 
How ſhould there, as no evidence was adduced? L 


but no notice of the ground of chis reſolution i 


taken by the ſon; and the father, on the . EX 
hand, does: not mention the papiſts and recu- 
ſants. The ſon's journal, in giving the reaſon 
why che original writ was good, has the follow- 
ing words: —“ Writ good enough, although 
« the nn it begins not till the King 


ce come.” —The legiſlature could not mean to 


ay that ſuch imperfect entries ſhould be evi- 


dence of the determinations of the Houſe againſt 


an uniform uſage to the contrary; it reſerved to 
the Houſe the neceſſary power of declaring, 
when occaſion might require, what were and 
what were not its determinations. In the year 
1770, the Houſe debated on the entry of 1624, 
and then came to a reſolution, that it did not con- 


a 


taina determination of the right. The Houſe then 
came to a determination of the right; which is 
ſurely the laſt upon its journals, and which, con- 


lequently, muſt bind both the committee and 


joe omg: er who would be in a miſer- 


able . 
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able ftuation if he were not exc: What he 
fwears that to be the laſt determination which 
appears lateſt upon the journals; and which the 


Houſe, by allowing to ſtand there, adopts as 


| the laſt, —The returning officer can ſurely have 
no right to controvert the judgment of the 
Houſe ; but if the committee ſhould decide that 


the reſolution of 1770 is not the laſt, though it 


is the laſt upon record, the returning officer 
will be neceſſarily expoſed to actions of falſe 
return, for having obeyed the deciſion of the 
5 Houfe, and for gg followed the Grections 
5 of the journals. 


But whatever queſtions might hive been 281. 


tated in the committee, nothing more was re- 
ported to the Houſe, and conſequently nothing 
more could be reſolved than that the election was 


void on account of the riot. In the Norfolk caſe 


(The firſt in Glanville's book) an order of the 
| Houſe is ſtated, enjoining the committees to 
report, not only their reſolutions, but the ſtate 
and-particulars of the proof; for the Houſe is 
1 not to be concluded by the opinion of any 


60 committee, in matter of fact no more than in 


I . matter of law.” (a) According to this rule, 
the Houſe would have required the committee 
to have ſtated the grounds on which they de- 

termined the right, if a determination of the 


right had been reported ; but no ſuch ſtatement 


0 rage 1 
appear 


PONTEFRACT. 20; 


: appears In the journals; the reaſoning of the 


committee can only be found in Glanville: the 
concluſion therefore is, that the reaſoning on the 


conſtitution of the borough was confined to the 
committee. But however ſtrongly the queſtion 
of the right to vote might be agitated there, if 


it was not reported to and adopted by the 


os it cannot bind as a laſting determi- 


* is to be remarked alſo, chat any, one who : 
conſults G lanville with attention, will obſerve, 
| that the reſolutions in the caſe of Pomfret are 
F- very differently ſtated from the reſolutions of the 
committee of privileges in other caſes repor ted 
to the Houſe. Where the Houſe agreed with . 


the committee, his language is, Such a point was 
conceived by the committee, and ſo reported to 
the Houſe, and there accordingly reſolved. 


The agreement to each ſpecific point is ſtated, 
or all the points are expreſſſy included under , 
general deterinination. But being con{cious, in 
the caſe of Pomfiet, that the opinions of the com. 
mittee were adopted without any evidence to juſ- 


tify them and were merely ſpeculative proceedin g. 


as he ſtates on the idea, that no uſage or char- 
ter could be proved (which alone could juſtify 
the ſpeculation) he haſtens to the concluf on; 


namely, That the election was void, on ac- 


count of the riot, WHICH, he lays, being jo re- 
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ports to the Hon » was ; there accordi aan re- 
Hluad. 


1 be ſaid chat hole entries in the time of | 


c Jabs I. are journals, as well as thoſe of the 
by preſent day. The name is ſimilar, but the care 


with which they were compoſed is widely dif. 


| ferent. If an opinion might be hazarded as to 
dhe capacities of the father and ſon, it might 


perhaps be ſaid with juſtice, that the father had 


| that knowledge of the points of diſcuſſion which 
his experience muſt be ſuppoſed to have af- | 
forded him; but that from his age and debility, 
he could not write faſt. The ſon, on the other 
hand, appears to have written a great deal with- 
out any knowledge of his ſubject. The clerks 
are now not only more experienced, but collate 
their notes, and compare them with original 
documents; they are then carried by the clerk 

of the Houſe to the Speaker, and receive his 
- approbation before they appear in the ſhape of | 
votes; and it is not till after another examina- 


tion at the year's end, that they aſſume the cha- 
racter of journals. — To | theſe, all the authority 


olf a record is due: to the entries of 1624, a re- 
ſpectable name can hardly be given. 


In a word, there were but two queſtions be- 


: fore either the committee or the Houſe. iſt, 


Upon the return; 2dly, Upon the allegations of 


the petition,” preſented by a * who ſtiled 


theme 


memſelves aldermen and burgeſſes (who in 


Pomfret have always been tenants of burgage 
freeholds) againſt another party ſtiling them- 
ſelves mayor, aldermen, and burgeſſes; which 


parties Glanville (p. 138) aſſerts to be the ſame, 
On the firſt queſtion, the Houſe declared the 
return good; on the ſecond, adjudged the elec- 
tion void, on account of the riot. The very 
next return, inſtead of being made by the in- 
habirants, was made by the party who had be- 
fore petitioned, with Tattome at, their head. 
This, together with the correſponding form of 
the ſubſequent returns, affords the ſtrongeſt pre- 
ſumption, that no ſuch determination, in fas 
vour of the right of inhabitancy took place, as 
is now attempted to be collected from a muti- 
lated and contradictory journal. The Houſe 


decided fo in 1770; and in 1775, a committee 
adopted that determination (a). If in the two 


laſt committees the evidence was not ſo com- 


plete, nor detailed ſo much at length as it will 


be now, the negle& was owing to the oppoſite 


claim being treated with too much contempt. 
The committee by deciding in favour of the 
ſtrong concluſion that the evidence affords, 


will protect a ſpecies of property which the con⸗ 


ſtitution has authorized to be legal, and reſtore 
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to the borough i its ancient, and till lately, un 


W right of repreſentation. 7 


| Evipxnen for the PirITIONERs. 
"T1 wo ſtatements of the right. of election were 


then given in, couched i in the terms of the two 0 
reſolutions of 1624 and 1 778 (a). 


The petitioners then ae in evidence the 


fillowing charter: 


* The grant of Roger de Laſs, dated the 


2 5th of Richard I, granting and confirming to his 
burgeſſes of Pontefract and their heirs and ſuc- 
ceſfors, liberty and free burgage, and their 
tofts, to be holden of him and his heirs i in fee, 
. yielding yearly to him, o or bis heirs, for all ſer. 
vice for every whole toft 124. as they did in 
the time of Henry de Laſci—granting, amongſt 
| other things, that every burgeſs may give or 
ſell his land to whoever he ſhould pleaſe (unleſs 
in mortmain) reſerving the rent to the Lord, 


and entering a plea, and rendering the lands 


5 into the hands of the headborough ; who is to 
give them to the buyer in gift from the Lord.— 
He who dwells in a manſion-houfe to be free, a s 

it he were a burgeſs. If any perſon have many 

| houſes i in his tofr, and let them to others, they to 
be free to fell and buy all merchandiſe ; 5 but 


(a) See the report of the committee at the end of the 


he 


"PONTRERACT. ay 
he to give 4d. a year to the headborough, 


above thoſe who are ſtiled forinfici. The conſi- 


filyer (a). 

2. A grant of Henry De Laſs, Earl of Lin- 
3 and conſtable of Cheſter, granting and con- 
firming to the burgeſſes and men of Pontefract, 


ing to the grantor and his heirs the juſt and 


burgeſſes and men had given any pounds ſter- 
ling (50. go 

The 8 — aſked by the committee if 
they were ſatisfied that theſe were the original 
| Charters, they anſwered in the athrmative. 


| of Lancaſter, under the ſeal of the Duchy. 
4. The ſame charter, under the privy ſeal, 
dated the gth of Auguſt, in che ſame year. 


(a) For the charter, 1 Appendix, No. 1 I. 
200 Vide Appendix, No. „ 


Burge ſſes ſeem by this charter to have many pri- 
vileges peculiar to themſelves, and eſpecially 


deration of the grant is three hundred marks of 


| all the ſheds their anceſtors had been or they | 
ſhould be able to erect in the market and waſte 
ground of the ſaid ville, before the Feaſt of the 
| Apoſtles Philip and James, in the ſixth year of 
Edward, to hold to them and their heirs, yield- | 


| accuſtomed farm; for which grant, the ſaid 


3. A charter granted by Richard III. dated ; 
| the 28th July, in the ſecond year of his reign, 
| by his title of King of England, &c. and Duke 
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Buy both theſe charters, Richard III. conſt. 
tuted John Hill, one of the burgeſſes of the 
ſaid borough, mayor of the borough; and did 
grant to the mayor and burgeſles to be a free 
borough, and a body corporate, by name of 
The Mayor and Burgeſſes of the Ville or Borough 
of Pontefraft. The mayor and burgeſſes, and 
their heirs and ſuceeſſors, to chuſe on the Feaſt 
of St. Michael, out of themſelves, thirteen 
comburgenſes - one of which is always to be 
choſen mayor, and to remain mayor for one 
year after his election. The comburgenſes ſo 
elected, to continue during their natural lives, 
unleſs removed under certain circumſtances, 
The charter further wills and commands That 
no ſtranger or foreigner dwelling without the 
« town, or borough and precincts thereof, by 
« force or colour of burgesſhip, or for that be- 
„ cauſe he is a burgeſs in the ſame place, be 
« not, neither may he be choſen mayor of the 
« ſaid town or borough in times to come, upon 
any account whatſoever.” Another claufc 
grants, That neither the aforefaid mayor and 
* burgefles, nor their ſucceſſors, be put upon 
ce aſſizes, juries, or inqueſts whatſoever, by 
4 reaſon of their foreign tenements ; or upon 
any other whatſoever, which by reaſon of 
e their tenements or treſpaſſes or other their 
« foreign buſi neſſes whatſoever, before our ju 
| — 68 tice 
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RAe. ut 
tices, or other our miniſters, or of our heirs, 
de ſhall ariſe to be made; as long as they ſhall 
« make ſtay in the ſame town or borough. And 
« all foreigners may not be put with the bur- 
« geſſes themſelves upon aſſizes, juries, or in- 
« queſts, which by reaſon of their lands and 
« tenements in the ſame town or borough be- 
« ing, or of treſpaſſes, contracts, or other fo- 
« reign buſineſſes thall ariſe to be made (a).” 
5. A charter of Henry IV. or 7th, under the 
| ſeal of the Duchy of Lancaſter. This charter 
being called for by the counſel for the fitting 
| members, was delivered in to be referred 1 
| whenever they might think proper (5). 5 
6. The charter of James I. dated the ſecond 
| day of March, in the 4th year of his reign, re- 
citing a charter of Henry IV.— The charter of 
James gives the election and nomination to the 
hoſpital of St. Nicholas, to the mayor and com- 
burgenſes, or the major part of them; and con- 
W tains the following clauſe: And further we 
| © will, and by theſe preſents for us our heirs and 
| © ſucceſſors do grant, give, confirm, ratify, 
| © and allow unto the aforeſaid mayor and bur- 
* gefſes of the town or borough aforeſaid, and 
© to their ſucceſſors, all and all manner of 
| © liberties, franchiſes, 1 immunities, exemptions, 


* 


(a) Vid. Appendix, No. 3. 
(5) See the charter in the Appendix, No. ay 
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cr privileges, quittances, and juriſdictions, 


* which the mayor and burgeſſes of the towy 


& or borough | aforeſaid, now have, hold, uſe, 


and enjoy; or which any of them, or their 


* predeceflors, by whatſoever name or names, 


or by whatſoever incorporation, or by pre- 
text of what incorporation ſoever, heretofore 
„ have had, uſed or enjoyed, or ought to have, 


« hold, uſe, or enjoy, of hereditary eſtate, by 


« reaſon or pretext of any charters or letters 
«+ patent, by any of our progenitors or anceſtors, 
= 2 Kings or Queens: of England, in any | 
« manner whatſoever heretofore made, con- 


« firmed or granted ; or by whatſoever other 


law ful means, right, title, cuſtom, uſe, or 
« | preſcription, heretofore lawfully uſed, had 
or accuſtomed ; although the ſame, or any 
„ whatſoever of them heretofore have not been 
« uſed or have been abuſed or il uſed, or dil 
= continued, and although the ſame or ary 


« whatſoever of them, are or have been for- 
„ feited or loſt (a).“ 

Different parts of the journals were then read, 
The entries in Vol. I. p. 572 and 576, reſpec. 
the revival of the right to ſend members to pat 
liament, and are as follow: „ Sir Edward 
«. Sands moveth for Pomfrett, which in Ed. |. 


time and after ſent burgefles : after decayed 


« by wars. — That the King granted them! 


(a) Vide Appendix, No. 5. 
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charter 4 J. with reſtitution of all their 
liberties and privileges notwithſtanding they 
be loſt, forfeited, &c. That they have ever 


fithence.” — 
« Committed alſo to the ſame committee for 


privileges.” 


„Sir Geor. Moore reporteth from the com- 
mittee for privileges; That for Pomfrett, that 


26 Ed. I. it ſent burgeſſes; which continued 
a good while after. That by reaſon of the 


Barons wars, it grew poor. That 10% and 11 


H. VI. a return made, they could not ſend 


burgefles by reaſon of their poverty. That 
4. Jac. the King granted them all their for- 
mer liberties and cuſtoms notwithſtanding 
they had been forfeited or loſt. That the 
committee thinketh it to ſtand both with law 


and juſtice, that a writ ſhould go for choice | | 


of burgeſſes “ 
Upon queſtion, pomfrett to ſend bur- 


„ 
Vol. I. p. 520, contains an order for ſur- 


veying the clerk's book, who after it is ſurveyed, 
is to engroſs it on a roll. Still not content with 
| the method of keeping the journals, the Houſe. 
b ant (page 676) order * the committee of 
| © privileges to examine former precedents in 
* What manner the clerk of this Houle hath 


* uſed to take his notes and make entries, and to 
3 report 


214 E E III. | 
oy report the ſame to this Houſe.” The report 
thus mentioned by the elder clerk (p. 683). 
Sir Francis Seymour reporteth from the 
„ committee for ſurvey of the clerk's book 
« defireth to know the pleaſure of the Houſe, 
„whether they ſhall have power to ſtrike out 
„ what they think fit. Left doubtful.” The 

| ſon's entry of the ſame date (p. 734) is as fol- 
lows ; ** Sir Fran. Seymour reports from the 
committee to examine the clerk's book—found 

_ fome things which they thought not fit to ſtand 
| —to have power to ſtrike out what they think 
fit. Mr. Hardinge in his report (Vol. 24. p. 
264) lays, In the journals after the year 1683, 
the proceedings of the Houſe are more fully 
and carefully entered :” but he adds, there 
are ſome chalms which may be filled up by 
the help of che Journals of on" Houſe > 

„VVV 

Mr. Benſon faid, he had ſearched his the pe. 
tition of 1624, but could not find it; he then 
gave the fame account as Serjeant Cockel had 

of the modern method of making the journals. 
On the 17th of January, 1699 {a} the com- 
mittee of privileges report upon the petition of 
Robert Monckton, Eſq. againſt John Bright, 
Eſq. the right of election was agreed to be in 
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(4) Vol. 13. p- 126, 
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« ſuch perſons as have an inheritance or free - 
ce hold of burgage tenure within the ſaid bo- 
„ rough.” The numbers were for Monckton, 
70 Bright, 72, The whole evidence mentioned 
in the report goes to chi e the * 5 
Ly bribery (a). 

On the goth + arch, 1715 (0, A petition 
das preſented by Sir Wm. Lowther, Bart. and 
Hugh Bethel, Eſq. againſt the Hon, John Daw- 
| ney, and Robert Frank, Eſq. and referred to 
the committee of privileges; who on the 22d 
day (c) of March, the ſame year (O. S.) report, 
ce that it was agreed that this was a borough by 
4 preſcription, and that the right of election 


1 perſons having a freehold of burgage 


„ tenure, paying a burgage rent, The evi- 
dence on both fides tends to eſtabliſh this qua- 
lification in the voters, and the Houſe agrees 
with the reſolutions of the committee. Vol, 
32. p. 28. (anno 1758), contains the petition 
of Henry Strachey, Eſq. againſt Sir Rowland 


(a) The Houſe diſagreed with the reſolution of the com- 
_ mittee; and the election being declared void, Bright was 
on the 1ſt of February returned by the mayor and twelve 

burgeſſes, under the cammon ſeal of the borough, — 
A petition was preſented on the 14th of February, in favour 
of Monkton, by ſeveral aldermen and burgeſſes; but the 
arliament was diſſolved before it was heard. 


(5) Vol. 18. p. 31. () Vol. 18. p. 409. 
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Winne: the riot which took place at the poll 
was the only ground of complaint; and on that 
account the election was declared void (a). Sir 
Rowland Winne, with a friend, ſtood at the 
next election on the intereſt of the inhabitants, 
for the firſt time: their petition was preſented on 


the 14th of December, 1768 (3), and taken into 
conſideration on the 6th of Feb. 1770; when 
the Houſe came to the reſolution above- men - 
8 hoded 1 in favour of the burgage tenants. 


A ſeries of returns was then read. The firſt 


was an office copy of the original return, pre- 


ſerved in the Tower, made by the ſheriff of the 


55 county of York, in the 26th of Edward I. 
of the members elected for the boroughs in his 
county. By this it appeared, That Robert Baun- 

1 burg and Thomas Scott were returned for 

Pumfrect. The names of their manucaptors, 


John de Progour, Walter de Ferour—Allanus . 


daes Arches and Thos. Ruſſel. There were three 
returns in 1623: one dated the 20th of Janua- 


ry, by the mayor, aldermen, and burgeſſes, of Sir 
Thomas Wentworth and Sir Henry Holcroft : 
the other two dated the 11th of March ; one by 


the mayor, aldermen, and burgeſſes, of Sir John 


Jackſon; and the other by the aldermen and 


burgeſſes who return Sir Richard Beomont. 


The return immediately ſubſequent to the reſ0- 


(a) vol 32. p. 68. Wy Journals, Vol. 32. p. 104. 
lution 


\ 
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lution of 1624, viz. of Sir John Jackſon and 
Sir. Francis Foliambe, on the 28th January, 
1625-6, was alſo ſigned by the mayor, eleven 
aldermen, and eleven burgeſſes.— A return, 
dated the 5th of March, 1627, of Sir John 
Jackſon and Sir John Ramſden, appeared to 
be ſigned by the mayor, ten aldermen, and 


eighteen burgeſſes: one or two had not the com- 
mon ſeal, but all of them were by the mayor, 
aldermen, and burgeſſes; whereas the returns 
ſince 1770, purported to be made by the inha- 


bitants, houſeholders, and reſiants. 


By reference to Doomſday, it appeared chere 
was an entry about Tatteſhalle, which was ſaid to 
be the modern Pontefract, having the ſame vi- 


cinity, according to Dugdale and Leland (a). 


The entry in Doomſday reſ pecting Tateſhalle 
is as follows, under the title, Terra Iberti de 


Laci. Weſtriding, fol. 316. 


In Tateſhalle ſunt xv1 carucatæ Terræ fine gildo, ubi 
poſſunt eſſe vii carucatæ. Hoc Manerium habuit rex, 


nune habet Hbertus ibi 1111 Carucatas et Lx burgenſes wi- 
nutos, et xvi coteros, et xvi villanos, et viii bardarios 
habentes xv111 carucatas, ibi eſt Ecclefia et p'br et i piſ- 
caria et 111 Molendina reddentia x111 ſolidos et 111 acræ- 


rati. Silva paſt' 1 leve longa et dimidium lata. Totum 
Manerium 1 leve et dimidium longum et dimidium latum. 
Tempore Regis Edwardi valuit xx libras. Modo xv libras. 


Intra hanc metam continetur Elemoſina Pauperum. 5 


Ad eund' Manerium adjecet hæc ſoca, Manellorp. Bar- 


* 1 C' et dim 


nebi (a), Silcheſtone, fimul v Carucatæ et dimidium ad 


geldum, ubi poſſunt eſſe v Carucatæ, ibi ſunt Ix villani 
et 111 borderii habentes 1111 Carucatas. 


(a) See Appendix, No. 6. 
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l 
The counſel for the petitioners called Mr. 


Thumas Taylor, who ſaid! he had known the 
town all his life. He had been a member of the 


corporation twenty-ſeven years; was ſenior al- 


derman, and had been four times mayor. He 
produced nine poll books, which were all he 
had: he received them from Mr. Wilſon, an 


attorney, with whom he ſerved his time, and 


who was frequently mayor; and preſerved them 
amongſt the corporation papers. | Thoſe from 
1695 to 1700 incluſive, only contained the 
names of the voters; but thoſe of 1708, 1715, 
and 1714, deſcribed frequently the ſcites of the 
tenements for which the votes were tendered.— 
__ He produced alſo twenty ancient fee- farm books, 
_ which deſcribed the burgeſſes of the town, and 
the rents paid for them; and which were made 
up annually by the town. clerk, for the informa- 
tion of the mayor. Being aſked who were called 
burgeſſes in Pomfret ? he ſaid, Thoſe who were 
tenants of burgage tenements, and none others 
He had never heard of an election by inhabi- 
rants previous to that of 1768, which was de- 
cided in 1770; but had always heard from Mr. 
Wilſon, who had been dead 13 years, and from 
his own grandfather and father (who, were he now 
alive, would be 108) and from others, as well 


inhabitants as burgeſſes, that the right was con⸗ 
fined to burgage tenants—he himſelf is an in- 
| | | habitant 
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babitant as well asa burgeſs, and has conſiderable 5 
other property in the town, beſides burgage 
poſſeſſions. He ſaid the corporation now en- 


joyed the Great Borough Toll, which brought 


£47. per annum; and alſo the rent of the 
ſheds, &c. No inhabitant ever claimed as fuch 


to vote at an election for St. Nicholas's hoſ- 


pital, mentioned in the charter of James I,— 
The mayor is choſen by the burgage tenants; 

and at this time no inhabitant, as ſuch, ever 
claims to vote for the mayor. The aldermen 
are choſen from the burgeſſes by the mayor and 
aldermen, and are not required to reſide in the 

borough, though the mayor is. The out- alder- 
men, or non-reſidents, may chuſe an alderman, 


but do not join in the choice of a mayor. But in 


the only conteſt for the mayoralty which he 
knew of, about twenty years ago, the out- bur. 

geſſes voted (though their right was denied) 

and carried the election; which was acquieſced 

| in,—He had heard his father regret having ſold 
| his burgage poſſeſſion in 1 729, as both his fa- 

ther and grandfather voted in that right; and he 


had reſerved none to entitle him to vote. 


In ſumming up ſaid, that it was not his pro- 


vince to ſtate a caſe for the conſideration of the 
committee, but to obſerve upon the evidence 
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TIT. 
as it applied to the caſe ſtated by his learned 


friend. In doingthis, heſhould reſt the ſtatement 


for the petioners upon three propoſitions ; each of 
which, if eſtabliſhed, would prove deciſive in their 


favour. 1. That the only competent court has 
declared by a determination laſt in order of time, 
_ that the right of election is in the terms of that 
| ſtatement; which made it immaterial to enquire 
| whether there was any prior reſolution or not. 
2. That the reſolution of 1770 1s concluſive, 
provided no prior determination can be ſhewn to 
exiſt, which ſatisfies the letter and ſpirit of the act : 
df Geo. II. 
or no determination within the meaning of it 
bad taken place, and this were a maiden bo- 
rough, that there is an irreſiſtible body of evi- 
dence to eſtabliſh the right of the burgage te- 
nants. As to the laſt of theſe propoſitions, al. 
though the opinion of Mr. Glanville, in favour 


And g. If that act had never paſſed, 


of inhabitancy, is frequently mentioned in his 


work, he ſhould adopt the opinion of Littleton 
and Lord Holt, in favour of real property : 

- which they both declared to be the original 
ſource of repreſentation ; the former of them 


at a time when he might be ſuppoſed moſt 8 
competent to judge of its origin. He did not 


mean to ſay, that when a right was clearly eſta- 


bliſhed in a place, it ſhould be made to give 


way to general theories, but merely to uſe this 


48 
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28 a ſubſidiary argument, in caſe the evidence | 

for both ſtatements ſhould prove inconcluſive. 
The rights of election are in one ſenſe of the 
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word, capricious; for being granted of old by 6 
the crown or legiſlature, they were granted un- 5 | 
der different forms and different limitations. 4 
The principal queſtion, therefore, was, „ iT | 
form of repreſentation obtained originally in : 1 1 "ik | 


this borough ? which could be determined in no 
better way than by inveſtigating the uſage of the 
place. Whatever ſenſes the word Burgeſs might : 
have in other places, it is clear, that from the 
Conqueſt, it meant in Pomfret, the tenant of a 
burgage freehold paying a certain rent for his 
| toft—Such tenants are the grantees of Roger 
de Laſci, of Richard III. of Henry VII. or IV. 
as a learned gentleman had choſen to denomi- 
nate him (4) (in conformity with the Yorkiſts, v0 
| who denied the fourth, fifth, and ſixth mo- 175 | 
varchs of that name, to be lawful Kings); but 1 
who, by mentioning the mayor of Pontefract, 
firſt inſtituted by Richard III. ſeems to indicate 
that his charter was poſterior in date. To ſuch 
likewiſe was the confirmatory charter of James I. 
directed; which made it immaterial to his 


argument, to enquire what was the date of the $30 
former grant.—It may be faid as to the charters Wi 
(a) 1 Lud. P- 17. | | 42 by 


E 
1 Laſcis, that a ſubject can neither incor- 


porate nor confer the right of ſending members 
to parliament. However this may be in point 


of law, it is certainly proved by hiſtory, that 


great lords formerly exerciſed many of the ura 


5 regalia, which they cannot exerciſe at this time: 
ſuch, for inſtance, as that of incorporating 
towns; an inſtance of which occurs in the grant 
made by Reginald de Valletort to the burgeſſes 

of Saltaſh /a), and of which many examples are 

to be found in the northern part of Great Britain. 

If no ancient return exiſted, it might be doubted 
vuhether the burgeſſes had a right to ſend mem 
bers to parliament; but that doubt i is completely 
removed by the return, which is extant, of the 


26th of Edward I. and which is only twenty 


years poſterior to the grant of Roger de Laſci.— 


The charter of Rich. III. taking it to be the firſt 


royal charter extant, confirms and eſtabliſhes the 
ancient rights of the burgeſſes giving them the 
ſuperadded quality of a corporation; which the 
committee has heard from Mr. Taylor, a man 
of ability and peculiar local knowledge, has 


been filled from the earlieſt times, by the te- 


nants of burgage freeholds only. The agree 
ments of contending parties ſtrengthen the pre- 
ſumption which the polls afford, when many of 


(a) See 2 Lud. I15, and Brady on Burghs 97. 


them 


PONTEFRACT. 223 


them deſcribe the very ſcites of the las to 
which votes were annexed, and ſuch of them as 


do not, contain but few names, and therefore 
cannot be preſumed to be compoſed of inhabi- 


| tants who would naturally be the moſt nume- 


rous claſs. And though it may be ſaid, that 


| theſe polls were inaccurately taken in early times, 
it is but fair to ſuppoſe, that after a conteſt took 
place between the burgeſſes and inhabitants, (if . 
any ſuch did take place in 1624) greater care 
would be taken to define the right of election in 


an unequivocal manner, unleſs the committee 


ſhall ſuppoſe the ſenſe of former ages to be as 
unperfect as the journals of the Houſe of Com- ; 

| mons.—If therefore the charter, the uſage, the 
returns, prove the right of election to be in 5 
the burgage tenants, the committee will feel a 


peculiar ſatisfaction in coming to ſuch a reſolu- 


tion as they would have thought themſelves in 
conſcience bound to adopt, ſuppoſing they had 


not been bound by the reſolution of 1770. 

But 2dly; It is ſaid that the determination 
of 1624 precludes the queſtion, as it is a laſt de- 
termination within the act 2 Geo. II. ch. 24. 


$ 4. the words of which are, That ſuch votes 
© ſhall be deemed to be legal which have been 


e fo declared by the laſt determination in the 
* Houſe of Commons; which lat determina- 
i tion concerning "ny county, city, ſhire, bo- 

rough, 
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200 rough; cinque port, or place, ſhall be final, „ 
&c. He would beg leave to ſubmit to the 


committee a conſtruction of this act, which 


1 words and nature of it ſeemed to war- 
rant, as it was derogatory of the common 
law-right, and therefore ought not to receive 
an extended conſtruction. It ſays, that ſuch 
votes ſhall be deemed to be legal, &c. making 
as it were a diſtinction between the general right 

of election and a particular queſtion of the 

right of any claſs of voters which might ariſe 
upon a ſcrutiny: for a general queſtion of the 
right of election can never ariſe in a county or 
ſhire and therefore the determination of votes 

in the extended ſenſe of rhe right of election can- 
not occur in counties, though it may in the 


reſtrained ſenſe, namely, whether a certain claſs of 


votes be within a particular county ? But if the 
5 committee ſhould not adopt this conſtruction, 
ſtill he was at liberty to contend, that the entry | 
al 1624 did not contain any thing from which 
the committee were bound to ſay that the Houſe 
then came to a determination on the queſtion of 
right. Such a determination muſt have been 
extrajudicial, as the petition did not contain any 
: allegation of the right of the inhabitants. The 
queſtion could not therefore have been agitated; 
for the petition was preſented by burgeſſes againſt 
the ag member, Who. was returned by bur- 


* 


elles 
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geſſes alſo, It was true that a very great 
authority, upon a former committee, had 
hinted, that there might have been a ſecond pe- 
tition which might bave contained an allegation | 


in favour of the inhabitants; 3 but that was im- 


poſſible, for Beomont could not ſtate his title 
to the ſeat differently from his friend Tattome ; 


and no petition could be received on behalf of 


the fitting member by the rules of the Houſe. 
The only petition therefore was that preſented 
by Sir Thomas Wentworth, afterwards Lord 
Strafford in Tattome's name.—The queſtion 


however might be diſcuſſed in the committee, 


and the diſcuſſion of it may be very naturally 


accounted for, as the ſpeculative opinion of that 
ſame committee in the Cirenceſter caſe in favour 
of the right of the inhabitants, muſt have been 
known. The counſel might be very willing to 


draw an argument from it, when they found 


Beomont likely to loſe the election; and the 


committee, enamoured of this new opinion, 
might perhaps have adopted the reſolution men- 
tioned by Glanville. But that reſolution was 


not in favour of the inhabitants only, as the 
ſiting members contend, but merely gave them 
a concurrent right with the freeholders. The 
Houſe decided the queſtion of right in the caſe 
of Cirenceſter on the 22d of May; and it 
| Vas neceſſary to do ſo, becauſe the right to the 
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ſeats waa upon the right of voting zbut 
a ſimilar neceſſity by no means exiſted in the 
caſe of Pomfret, as the election was declared 
void. The report concerning Pontefract was 
not made till the 28th of May, which warrants 
the ſuppoſition that the right of the inhabitants, 
at coinmon law, was ſtarted by the counſel be. 
fore the committee, or taken up by the mem- 
bers themſelves in conformity wich their deci- 
ſion in the Cirenceſter caſe, at the ſame time 
that it excludes the poſſibility of Tattome (or 
any petitioner) having gone upon what he knew 
to be a favourite opinion of the committee, as the | 
petition was preſented on the firſt of April. But 
whatever the committee might have done, it 
Was unneceſſary for the Houſe to enter upon 


= the diſcuſſion of the right without evidence, as 


the election was reported and 1 to be void, 
on account of che riot. 
This opinion in favour of his 3 * 
gane both from Glanville and the journals, 
was ſtrongly corroborated by a paſſage he ſhould 
read from the Oxford debates : a book which 


bad been quoted by very great parliamentary 


authority, and which he did not doubt would 
| have been publiſhed in the journals, had the 
M. 8. been diſcovered at the time they were 
printed. The palloge.: is as follows (a), 4 Sir 


(2) Debates in  partian ett in he year 1620-1, vor I. 
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16 did retur n, That by reaſon of their poverty, 
& cauſed by the Barons wars, they were not able 


te to ſend any burgeſſes to the parliament, and 
only then ſent knights for their ſhire. Since, 


160 in 4 Jac. the King confirmed | their charter 
re 


King therefore confirmed their charter and their 
ancient privileges, which no doubt included 
their right to ſend members to parliament. 


ing to any ſpeculative opinion of the common 
their former conſtitution; nor would the com- 
mitte ſhut their eyes againſt this authority, be- 
quently alluded to in the higheſt courts of juſ- 


port bore intrinſic marks of fidelity. —If this re- 
port then were true, the Houſe decided, that 


22 the 


27 
re George Moore reporteth from the committee 
« of privileges and returns, that the town of I 
« Pomfret, in com. York, did ſend burgeſſes to 
e the parliament in 26 Edw. I. and that in 10 
« and 11 Hen. VI. that county (having received 
«© the King's writ for the election of burgeſſes) 


and ancient privileges that this town now. 
wer only deſireth that it may enjoy the ſame ac- 2 
« cording to the King's Majeſty's grant.” The 


The burgeſſes therefore, under this grant, did 
not acquire a right of repreſentation accord- 


law-right, but took their ancient privileges, and 
cauſe there was a technical objection to its being 
put on their minutes; as hiſtorians were fre- 


tice, and the meaneſt reporter quoted, if his re- 
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the borough regained i its privileges by this char. 
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ter of revival, and conſequently none but bur. . 
on could enjoy them. 1 
Mir. Douglas then proceeded to zrivelidate the 4 
authority of the journals of 1624, by a compa- 5 
riſon of the entries of the two clerks, and by ex- 5 
poſing their frequent inconſiſtencies, He read a de 
paſſage from Mr. Hatſell's 2d Vol. title Clerk, 0 
extracted from the Oxford debates, page 59, bf 
Vol. I. the paſſage is as follows: On Monday, 1 
& February the 19th, 1620, the clerk being th 
ce fick, his ſon is admitted to fit i in his place; 4 nie 
« and it was ordered, but it was not obſerved, a= 
e that one lawyer one day, and another ancther he 
e day, ſhall fit in the low chair by him, win Wi be 
„ his hat on his head, and to have his voice, en 
« and ſpeak, and have the ſame privilege as any his 
c other member of the Houſe; only he ſhall ft | pre 
there to aſſiſt the young clerk in his father's E 
4 illneſs. —This was in 1621 ; and clearly indi- c 
cates the opinion of the Houſe, that without the 7 
aaſlſiſtance of a perſon of learning and acutenels, 
the ſon's minutes could not be relied on. In 
1646, the father was again taken ill for ſome c 
time: the ſon ſat i in his place, but without the | Tho 
5 lawyer S; who, as they were members of the very 
Houſe, probably had not that common confi- L 6a 
: deration which! is now found requiſite to enſure BE: 


ther | 


* 
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theit exertions. Hence we find this wiſe ſon of 

a no leſs wiſe father, i in p. 798, making an entry. 
ce concerning one of the knights of Pembroke- 
« ſhire; though it is known the county ſends 


but one. Having argued very fully that the 


journals of 1624, furniſhed no evidence of a 


determination within the meaning of the act of 


George II. he proceeded to the remaining one 


| of his three propoſitions, viz. that the ſolemn 
_ determinations of the Houſe in 1770 (iſt. That 
the reſolution of 1624 did not determine the 


right; and 2dly, That the right was in burgage 
tenants) ought to bind the committee. Theſe 
he ſaid were adopted after the moſt mature deli- 


beration, and were founded on the ſatisfactory 
evidence which had been adduced in favour of 


his clients. He truſted, therefore, that the 
preſent committee would not be eaſily induced 
to differ in their concluſion with the Houſe of 
Commons. 


The Caſe of the Petitioners being finiſhed, 


Mr. | Law, 


on the part of the ſitting members ſaid, 
That he muſt endeavour, notwithſtanding the 


very able exertions of the gentlemen on the other 


hde, and the vaſt variety of matter they had ad- 
duced, to bring back the attention of the com- 


23 mite 


a” 6 * * 
FEE 


3 * 


* f 3 <4 "5 * "4 ” 8 „ 3 * 
RX * £4 * * K . " — 3 2. 
os * — r n 22 r . 
— Aa 1086-4” Fo 2 g 
83 F - 
5 2 
. 


n » — 8 
—— 57S 
* * » 


= Pc Bak 
— 
4 —— 


————— 
33 = 2 2 : a ſs — 2 — 
. - — 9 xa: : 
—— — 
ä — EE 2 


YA 
1 2 . — — 
—_— — Hang — 
l _ 2 nf 


7 
IS w 5 o 7 * 
78 P > R — * 
Oy ee ͤT7Tu TTT 
8 res 8 - 2 
- - « 


r 
LT e „. 


LB — Eres —— _ 


—— — 


- : 2 * 249% 2 be 
— —ůͤ 


* 
— b 
. ———— ag” 44% — 
: : _u 
2 22 — — 
—— — — — — 
— 1 ů— — — 


— 
—— 


* . e 
2 
- 3 . 
1 « — 


— > — 
44 — As * 
— — ” 
— 


—— 


; 3" 
— 1 - x 
— Cx Saw — ane 
* = 


- us] 46 
-- . WF 2 co 
— — = — v tic So. 7 
L 


— — — * * 


— —— re Sag 
0 — 5 
1 2 — 


— — — — 
_—_— 
o& : 


„ WM 

mittee to the ſimple ee he 1 meant to rely 
on, which was, Whether or no there exiſted a 

: poſitive determination of the right of election in 
Pomfret in the year 1624 ? He admitted that, in 
order to inveſtigate this queſtion, his friends 

might be allowed to go into much of that col. 

lateral matter which they had diſcuſſed ; bur it 


1 7 ought to be ſolely wich the view to enquire 


Whether ſuch a determination had paſſed? and if 
1 exiſted at all, whether it exiſted 1 in ſuch a 
form, as however liable to. quibble, ſtill was 
55 ſufficiently clear to bind the committee, and to 
come within the meaning of the act, making 


- fuch determinations final If the reſolution of 


the Houſe, in point of fact exiſted, it would not 
be neceſſary for him to prove that it was founded 
on the principles of abſtract juſtice. Several 
5 previous ſteps had been taken by the legiſlature 

to quiet the confuſion which arofe from the un- 
8 certain rights of election in boroughs, particu- 
larly one by the 7 and 8 Wiltiam HI. which 
made the laſt determination of the Houle, the 
rule by which the returning officer ſhould at, 
and ſubje&ed him to double damages for a falſe 
: return. Still an act of parliament was wanting 
to make the reſolution binding upon the Houle 
itſelf, and upon its delegated committees. After 
that act had paſſed, it was as unneceſſary to en- 


quire what right of election e before the 
laſt 
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laſt reſolution, as in the preſent form of go- 
vernment it was to enquire into the ſyſtem be- 


fore the Heptarchy. And though Mr. Douglas 
had choſen ta give a reſtrained ſenſe to this be- 


neficial law, and to confine its operation to de- 


terminations of particular rights within particu- 
lar boroughs, in contradiſtinction to general 
lights of election, it was apparent that the legiſla- 
ture had cautiouſly inſerted the word votes as 
equally extending to both; as it was impoſ- 


fible to decide the legality of a particular vote 
without difcuſſing a general queſtion of right. 


Nor could it be ſaid that there was no deter- 


mination of the right of counties; for the word 
extends as well to cities, counties of them- ; 
ſelves, as to ſhires ; ; and there i is a determination : 
of the right of election in Norwich. So alſo in 


1624, there is a reſolution as to Cambridgeſhire, 


namely, that ſcholars of the Univerſity ſhall 


not vote in right of the freeholds of their 


ſcholarſhip. There is nothing, therefore, in 
the obſervation” ſufficient to narrow the exten- 
five words of the act. The conſciences of com- 
mittees were perhaps bound before the act of 
Geo. II. to follow the determinations of the 
Houſe; but no reſtraint was laid upon their prac- 


tice, till che legiſlature, ſenſible that they were 
expoſed to the faſcinations of eloquence, and to 


cee bias of intereſt, ſaid, they ſhould not hear 
Qa — what 
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what 9 7 were 21 to reject. That this was 


the intention of the Houſe of Commons, is in. 
diſputably collected from the hiſtory of the de- 
bates when the act paſſed. The particular clauſe 
alluded to, is faid to have been introduced by 


the other Houſe, from an idea that the Com- 


mons would not bear the reſtraint i it impoſed on 
their proceedings; bur the Houſe had virtue 
enough to adopt that check upon its own au- 
'thority ; and Sir Joſeph Jekyll, though he ad- 
mits that the meaſure would, in ſome inſtances, 
bear hard upon individuals, argues, That uncer- 
tainty in defining the rights of election, would 
be productive of much greater and more ge- 
neral hardſhip, All, therefore, that the com- 
mittee had to do, was to examine the authenti- 


< city of the | Journals in which this determination 


was contained; and if they found it to exiſt in 


the terms ſtated, they were as much bound to 
follow it as if the uſage of the place had can. 
curred with it from the beginning of time. 


A great deal had been ſaid as to the difficulty 


in which returning officers would be implicated 


ift they were compelled to look into the journals, 
and were not to conſider that to be the laſt re · 


ſolution which was lateſt in order of time; but 


the act of William which impoſes a penalty on 


the returning officer for not obeying the laſt re- 
ſolution of the Houſe, expreſſly requires that 


his 


a es: 9. hos. 


— — 


PONTEFRACT. 233 


his offence ſhall be wilful. The law will never 
puniſh an individual if he acts fairly and honeſt+ 
ly, according to the beſt of his judgment, 2 
pecially in a caſe of difficulty, which originates 
in the proceedings of one of che conſtituent 
branches of the legiſlature. 


The word burgeſs had alſo been ach ae 


upon, and was argued to imply burgenfic 


right; but Maddox clearly proves, that it has 


no leſs than three different 1mports, and may 
mean either a freeman corporate, or the inhabi- 
tant, or the owner of a burgage tenement. Nei- 


| ther would the circumſtance of a number of 
15 burgages being in one town, create a burgage 7 
' tenure z-as there are in London and Carliſle. a 
number of burgage poſſeſſions ; but no veſtige 


of that right of repreſentation, becauſe they 


were not holden of the King i» capite. Doomſ- 
day, therefore, cannot throw any light on the 
ſubject ; for in the firſt place, Tateſhalle, and 


not Pomfret, is there mentioned; and ſecondly, 


the term burgeſs, though found there, in ge- 


neral means no more, according to Spelman, 


= than inbabitaus Villarum clauſarum ; and is juſt 
as applicable to an inhabitant as to a burgage 


tenant, 


Having aid ſo 19900 as to che antiquity of 
che claim, he ſhould revert to the entries of 
16243 ; which his friends had not only ridiculed 

in 
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in Wit own imperfections; but had wiſhed ta 
Load with all the other errors of the journals, 
This proceeding appeared to him to be rather 
unfair, if thoſe ſpecific entries were ſufficiently 
clear to be underſtood ;- for no one ever at- 
tempted to impeach a deed ſufficiently clear i in 


itſelf, by expoſing the blunders of the clerk who 


os hong it in other matters. The advice of a 


member of thoſe times was, that the entries ſhould 


5 be pauca vera, ponderofa (a). From a compariſon | 
I with Glanville it will appear they were vera; and 
it can be no ſerious objection to them, that, like 
the old acts of parliament, they are couched i in 
a more pithy and expreſſive language than the 
modern. Tt was alſo a- circumſtance in favour 
of their authority, that a committee was ap- 
pointed to reviſe them; as it ſhewed the vigt- 
lance of the Houſe to preſerve | It's journals cor- 
. It was immaterial to his argument, there- 
fore, whether Sir Francis Seymour had che power 
of ſtriking out what he choſe or not. If his 
motion was acceded to, the authority of the en- 
tries is confirmed by that of the reſpectable 
nanies who compoſed the committee of exami- 
nation, ant who met every Saturday after- 
noon (5 5). If it was not adopted, the original 
records remain untouched; and by their agree- 
ment in ſubſtance, confirm their truth —The 


000 sr Geo. Moore, Journ. Vol. I. p. 717. 
00 Ib. p l | 
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trifling differences which have been e 1 
increaſe inſtead of diminiſhing their credit; as i 
they prove the entries were not forged, or co- 
pied from one another, Let the committee 
compare the reports of Lord Hobart and Lord 
Coke, or any other cotemporary authors, or 
their own notes; and though they may be all | 
| accurate as far as they go, they will be found to — 
differ more than theſe entries of the two clerks. b 
Compelled as his friends on the other ſide were, 
to allow that the committee decided the queſtion mn: 
of right, they ſay the Houſe could not enter 1 
upon it, as its deciſion would have been extra- RR 
judicial, and that even the opinion of the'com- [1 "q | k 
| mittee was hypothetical, and amounted-only to "HI 
this: That provided there was no charter nor g | 
preſcription, the election was to be made by the 1 [ 1 
inhabitants. But the expreſſion, there being no | 3 [ i | 
charter, was tantamount to an aſſertion that 1 | 
there was none; which they could not have Ho 
made had they not been convinced of its truth = 
by evidence. An indictment for perjury, in 134 1 
| ſtating the authority of a judge to adminiſter . 
an oath would ſay, for inſtance, the faid Lord © 
K. then and there being chief juſtice ; which iy 
would be a ſufficient averment of the fact.—If „ 
then the reſolution of the committee in 1624, GY 5 [1 
negatives the exiſtence of any charter or uſage 1 
at that time, how can the preſent committee ſay : 
FS TY Tn "8 
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236 5 c A 8 E III. 
chat ſuch an uſage is now proved as can ain 
he :ancient conſtitution of the borough, ſince 


its origin commences from that period, and it 


proceeds entirely upon the agreement of parties. 


But whatever were the grounds on which the 


committee determined, it is clear from Glan- 
ville and the journals, that they came to that 
reſolution; and there was nothing to prevent 
dhe Houſe from adopting it, as the journals 
ſtate it to have done, in theſe words, Reſolved 1 
alſo ſo nocw upon the queſtion;” which follow the 
determination of the committee. It is apparent 
that a right was claimed different from that of 
the burgage tenants, on which Sir Richard Beo- 
mont relied; and the committee will judge : 
5 whether, in all probability, it was not the right 
of the inhabitants, ſtated in ſome petition de- 
vered to the committee, as was then cuſtom- 
ary (a). Beſides, there are inſtances of de- 
terminations of particular rights (as that of inha- 
bitancy in Preſton; which has ſince been confir- 
med by a committee) (+) although it cannot be 
proved by the journals that any allegation was 
made of thoſe rights in any petition (c). The 
obſervation 1s alſo applicable to the caſe of N ah + 
nem 168 5 (4), which was C decided in“ 


000 See I ir p. 8 1 I Jan: p. Pn 
(3) SeezLud. (c) See 8 Jour. p. 8 
WW 9 a p. 646. | 
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favour” of the inhabitants; though Serjeant - 
Charlton in 1660, reports, that the elections { | 
and returns had always, except in one inſtance, — 
been made by the ſelect number of burgeſſes {a).. j 
It is true, that an extrajudicial opinion does not 15 
bind when civil rights are litigated by indivi- 1 
duals, who may diſpoſe of them as they pleaſe ;. 
but election caſes are of a public nature, and 
in deciding them the Houſe of Commons aſd. 
miniſters juſtice to the kingdom at large. —If _ _— 
a man were indicted for manſlaughter (but the 1 
evidence proved he had committed murder) it e 
would be the duty of the judge to order a new — | [ | 
indictment, and to paſs ſentence on him, howe- Rm. 
ver willing the parties might be to huſh up the = of 
| charge.—S0 here the committee and the Houſe 
vere truſtees for the public, and bound to de- 
cide the queſtion conſcientiouſly : and no man 
| can be ſuppoſed leſs capable of entering on an 
_ improper diſcuſſion, or deciding a queſtion of ; 
which he was not competent to judge, than Mr. . 
Glanville. Nor was there that dearth of evi- BEN I 
dence complained of; for he inſpected the char- 744 bi | 
ter of Henry IV. which contained words of 4 
creation, There is no inſpeximus recited in it; 
which is always found where an antecedent 
kae þ has been granted. It is therefore to be 
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preſumed, 
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5 males the firſt. royal charter of incorpo⸗ 
ration. Whatever privileges the burgeſſes might 


have acquired by other grants from ſubjects, 


the crown alone could grant the privilege now 
contended for:; but it is remarkable, that neither 
in the charter of Henry, nor in thoſe of Richard 


or James, is the right of ſending members to 
parliament mentioned, much leſs is it ſaid to 


be in the burgage tenants; but on the contrary, 
the charter of Henry grants the ſame liberties 


and privileges which were enjoyed by the inha- 
bitants of Stamford, who chuſe their repreſen- 


tatives in the right of paying ſcot and lot. He 
apprehended therefore that theſe ſubſequent char- 
ters gave no greater rights to the burgeſſes than 
that of Henry IV. As to the entry in Doomſ- 
day, it does not mention Pomfret, but Tat- 
teſhalle; ſo that the committee is deſited to 


take for granted, that the places are the ſame, 


and that Roger is the deſcendant of Ilbert. 
Neither 5 does it ; ſtate that thoſe burgage pol- , 
ſeſſions of Ilbert were holden of the + crown, 
which was a circumſtance | neceſſary to give 


the right of repreſentation in ene to 
the owners of them. 8 


He had now only the remaining point to 


argue, that the reſolution of 1624 was conclu- 


ſive of the right, being a laſt determination 
4 | within 
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the Houſe, in 1770, choſe to define the right 
differently, he felt. no heſitation in ſaying, that 
was an improper ftretch of their Power ; and it 


behoved the committee more, on that account, 
to adminiſter ſtrict juſtice between the parties. 


He did not mean to contend that the electors 
had not formerly deſcribed themſelves to be 
burgeſles ; but as the word was of doubtful im- 
port, it remained to be explained, either by 
poſitive charters, or the uſage of the place. 


The charter of James, ſo much relied on as con- 
| firming all their former privileges, is like the 


former charters, totally ſilent on the right now 
in diſpute. And though the queſtion of uſage, 


committee and the Houſe. 
returus prove the propoſition contended for, as 
there are many inſtances of returns being made 
in the name of burgeſſes, when the right of 


election is exerciſed by the mere inhabitants. 
They are generally made by any illiterate perſons 


who have flegm epough to ſtay behind, when 


39 
within the meaning of the act. And although 


as attempted to be proved by the parole evi- 
dence might be relevant, if this was a maiden 
borough, the committee will look with a jealous. 
eye to an uſage which muſt have taken its origin 
ſince the reign of James, as its exiſtence at 
that time is negatived by the reſolutions of the 
As little did the 


their 


1 _ i - ” mY Adore 3 — Y 
o EG — mo 2975 - bs cvike => em” cod 
-_ — 1 8 . 


3 
8 — . 2 
r = . 
i= oth os > N 5 a 
IDO r <A 3234 ud i < 
2 2 


* 
72 


— 5 
_ + 


4 Ford <> $4 
dr ace 
1, * BIN 
118 "kN 
: hs 1 
TY | $1 "off > 
* IS > 4 
. a8 N. 
„ 20-THW 
e 
18 l 
Mir 
K 4 4. 4.4 
e 
"34. ib 
AMT 1 
D 
1 
F711, "BY 75 
WE I: 
1. 20 
4 171 if 
1 R * 
14 5 {1 
1 
9 
1 
11 15 ? 
4 ds i% : 
5 4 
' * 
6 
is! i 1 5 
Lie 
[6 2 
i a f 
15 ht. 

k l q 
. % 
TT, 

N 
git; oy , 
bit Þ. N 
Th 
1418.8 7 
i e 
Hein : 
TRE] 
ME 
* I 
1 83 
A 
4 q 
Rei 
4 x 
A 3 
348 Ts ö 
, oh | 
ES 4 
nen 1 
992 1 
. 4 | 
g 1 
7 1 
2 1 
4 
I 


*. 
— — 


. . 
CR OO — 
—— —— 


— 
es. ——— 


Aa * ” 


q 
1 1 
: & 
; 


1 
— I = wg 95S as 1 : S * . 
K 
n D - o 7 — wig * 2 3 — 1 <4 


S CS 
2 —ͤ— * * CS IE.) 
— — = 3 


* — . 
es EE EE Ee ary: 
*Y 3 D n 7 

— * , . 


1 RD . . 1 5 . 
_— r ( * - 
* 4 o = — —— v — - — 2 3 7 
L „% — „ 
— — — * — I yo * — — 


— 


3 


—— — 5. = 


— — 


1 - 
—— ——ͤ : — 2 
- 


(| 

[1 

[ 

ö 

1 
1 
{ 


———ů —ů ů — 
— — 


* —_— r T ORIG +” EY 
7 1 — 


„ • ͤ⁴ͤ2rDwTl — 
— — — — * 1 
SLE — — —— 


* 
— 


”m A 


— 


9 D 
— Lala 8 — 
— r. 


5 —— < 146 
— — > ug oe ct —s 
— — 2 — 
* ces —— 
. oe agg Se 


—— — 
— wroteon Ag 


— — 


1 ry 1 2 a — — oo l 
- 0 e a 4 Z — 8 8 — — — = he - * a 8 
— — HIP 42. hs PR” A jg £ — —* — E — — — = — 0 — — 
_ — — 201 ts — — . — 8 * — ̃ — 7 —— — — — — a 
- po — — - — a 2 * — — une — — —. _ — — 8 
5 == — Coin ty — - — — — 4 4 —— — — - * — — 
q —— 2 — . 2 5 wry PC AO Ny A, — — . —— 2 7 * eee " a 
Re oo — 4 - _ . r —— - jr — 8 - - . rv 
Se: - . rn 35 v7 — N 
3 . , 
£ 4 
* * U ” & 1 


EE 2 . 
gw pt — 

r 
. —— — 
223 2 — nes 


n —— 
SEA OD I 
—ęE— —— — — 
r — 
— — 


— — — — 
r 
2 
—— 22 — — 


their companions ave haſtened to dinner ; Pay 
| ſuppoſing, in the preſent caſe, they were really 
made by burgage tenants, they proceeded upon 
agreements of the candidates which can never 
| conclude any but the parties to them. If there- 


fore the queſtion were doubtful, he truſted he 


| ſhould have the prepoſſeſſion of the committee 
in favour of the inhabitants, who, in upwards 
80 twenty boroughs corporate, have the right of 
election, and who, by paying the public bur. 

| thens of the town, ſeem beſt entitled to the 
public privileges. But if (as he had the honor 
— contend). the reſolution of 1624 was conclu- 

| ſive, 1t would be unneceſſary to enter nen * 

| * conſideration. 


No evidence being adduced on on the part of the 


5 fiting ee 


Mr. Granan 5 
Had Es to anſwer the caſe of * peti- 


tioners; and this he did by ſtating, That Mr. 

Douglas, whoſe diſcretion, as well as ability, 
was well known, had laid down three propo- 
tions of law, as the foundation of his argu- 
ment, none of which he ſhould be much diſ- 
poſed to quarrel with; for in his apprehenſion, 
| inſtead” of a queſtion of law, the enquiry was 


chiefly into facts; namely, Whether the com- 
mittee of privileges in 1624 diſcuſſed the right 
8 r 
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of election, and came to any ſpecific reſolutions 
upon it? and, ſecondly, Whether thoſe teſolu- 
tions were Apted and paſſed by the Houſe! ? For 
the only way the gentlemen on the other ſide | 
could avoid his argument, was by denying EO. 8 ll 
| any reſolution of that date exiſted. Now, from N 

Glanville's report, it is impoſlible not to under- 
| ftand that the committee agreed in the propoſi- - | 
tions which he ſtates; and if they agreed in thoſe | 
points, it muſt neceſſarily be allowed that they _ Fans 
came to a reſolution upon them. Indeed the = j 

| 
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natural order of diſcuſſing the ſubje& would 
make it neceſſary for them to do ſo. The friends 5 FH 
| of Sir Richard Beomont claimed the election in 1 
virtue of the rights of the freeholders only, who, - 1 
according to the arguments of the other 8 1 
| are burgeſſes; the negation of which is, that the ä 
| right is not in the freeholders only; and this ne- — 
| gative pregnant, can be explained in no other way "> 
| than by ſuppoſing a counter claim of the inha- © 1 8 
| bitants to vote (a). It then appeared that Sir UP 
| Richard Beomont had demanded a poll. And 
It was Cty the opinion of the committee chat, "lh 
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(a) The third reſolution of the ess fn Glan- 1 
ville's report, p. 142, is, © that of common right, all the a 
inhabitants, houſeholders, and reſidents within the bo- L ; . 4 1 
rough, ought to have voice in the election, and not the e 1 
frecholders there only, es was now pretended on the part e 
* of Sir Richard Beomont,“ &c, ths | 
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had he demanded it in che name of the free 
holders, it. would not have availed him; but 
having demanded i generally, the committee 


preſume it was claimed according to the conſti. 


tution of che botough, and therefore ſay it ought 
to have been proſecuted. The next ſtep is to 
; declare the election void, the poll being broken 
| off on account of a riot, but not till they had 
reſolved, according to the evidence before them, 
(the firſt of the two points, ſtated by the clerk) 
that the inhabitants had A right to tender their 
votes at that poll, « there being no charter nor 
4. preſcription for choice.” It is not likely that 
the committee would, without evidence to juſ- 
tify them, ſtart abſtract propoſitions of lay; 
which muſt alarm the Houſe, and defeat their 
view (if they had any ſuch) of introducing 3 
| favorite ſyſtem of repreſentation. N | 
The ſecond point to be conſidered i is, Whether 
a the committee did not report theſe reſolutions to 
.the Houſe? In this part of the argument, the 
advocates for the petitioners laviſh Panegyrics 0 on 
Nr. Glanville's accuracy, which at other time: 
they are apt to retract; and they ſay, that the 
5 pronoun which, can only refer to the laſt reſo- 
D lution, declaring the election void (9): But if 


that 


(aa) After reciting the fire propoſitions agreed to hs th 
| committee, he adds, in concluſion, the committee were 


©» of 


„ 
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low, that the Houſe was ignorant of the reaſons 


trary to the expreſs order that the committee 


| ſhould report the premiſes on which their reſo- 
lutions were founded, in order that the Houſe 
might be enabled to Judge of the concluſion. 


The relative zvhich, therefore, muſt at leaſt re- 


Glanville in another caſe expreſſes himſelf) 


under the general order and judgment of the 

« Houſe.” And although the zeal of Mr. 
Douglas for his client has led him to diſown 
| the latter part of a note in his excellent book, 


Vol. I. p. 415, it was probable, when that | 
zeal ſubſided, he would return to his former 


opinion. For how could the clerks have ac- 
quired any knowledge of what the committee 


* writ, the former election being void; which being ſo re- 


ported to the Houſe, was there reſolved and ordered AC- 


6 cordingiy. 2 


243 
that conſtruction were to obtain it, it would fol- 


which led the committee to adopt their reſolu- 
tions, which was a preſumption directly con- 


fer back to the fourth and fifth propoſitions, 
where the demand and interruption of the poll 


is ſtared ; and if ſo, it is impoſſible to ſay what 
| ſhall be the laſt antecedent to the relative ; which 


juſtifies the argument, that all the reſolutions | 
| were reported, ©© andreſolved and adjudged,” (as 


had rele as to the T7008 of election, unleſs. 


* of opinion, that a warrant ought to go forth for a new 
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their reſolutions were reported to the Houſe ?— 
It is abſurd to ſuppoſe that they had a private 
| conference with the committee, and joined with 
them to impoſe on the Houſe, by giving its 
pretended lanction to reſolutions which had not 
in fact received i it. To get rid of this determi- 
na ation of the Houſe, two arguments had been 


5 advanced: 1ſt, That the journals could not be 


5 relied on, as they ſtated the reſolutions inac- 
curately and ſecondly, That if thoſe reſolu- 
tions did paſs, they were extrajudicial, both in 
the committee and the Houſe.—As to the firſt 
objection, it reſted entirely on the degree of 
credit which the committee would give to theſe 


5 particular entries reſpecting Pontefract; which 


in all the material facts agree perfectly with 
Mr. Glanville" s report, and with each other, 
Both of the entries ſtate, That two points were 
determined by the Houle ; the right of election, 
and the validity of the return : and though they 
do not in terms ſtate that the election was 
avoided, they ſay, a new writ was ordered to go; 
which is equally expreſſive of the determination. 
The ſon, | in ſtating the reſolution of the com- 
mittee, drops the wor d refiants ; ; but i in common 
language, the term houſeholder implies. a per- 
fonal reſidence; and heafterwards corrects himſelf 
when he comes to the reſolution of the Houle. 


k. he clerks might be inaccurate—the Houſe felt 
ape they 
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| never paſſed. They were ſworn to do their 


Their entries are upon the whole ſufficiently 
accurate to be intelligible; and if the committee 


ated. The intimation of the Houle 1 In 1623, 


of the committee appointed to ſuperintend them 


reſults to this point, Whether this determination 
of the Houle 1 is a. laſt determination within the 
act of Geo. II.? which they deny, by ſaying 
| that i it is merely hypothetical, and at beſt extra- 


R i „„ 


they. were ſo; they frequently miſſed the 0 P 
of what was going on, by attending 0 rhe” 
of Latin and the expreſſions of the ſpeakers ; 
but they had no intereſt to miſrepreſent facts; 
and cannot be preſumed to have ſtated what 


duty, and therefore ought not to be ſuppoſed to 
| have trifled with the journals, eſpecially as they 
knew they were overlooked by a committee - 


ſhould reject theſe concerning Pontefract, which 
are the moſt explicit of that reign, it is impoſti- 
| ble to ſay how far they will ſtop ſhort of over- 
turning the whole journals for the ſpace of ten 
years, during, which time the ſame clerk offici- 


would naturally make them more attentive 5 
future ; and it is probable chat they diſcharged 
their duty afterwards to the ſatisfaction of all 
parties ; as had they not done fo, the complaints 


would have been repeated. The queſtion then 


judicial. As to the firſt objection, he ſhould 
e tkat the committee muſt have framed 


en 
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1 rect and explicit; but it is clear alſo that it was 


the five propoſitions which reſpects the right : 
of the inhabitants, with a particular view to this 
borough, otherwiſe it would have no title to be 
inſerted in Mr. Glanville's report of the caſe; 
and the expreſſion, « there being no charter, 3 
Kc. is an averment that there was none, and _ 
a tranſlation of the Latin ablative no exiſtente 
cbarta. So. likewiſe the aſſertion, "That the 
election ought to be by inhabitants, &c. mut 
be underſtood tliat it ought to be ſo by law, 
There is no ground therefore for maintaining 
that the determination, ſuch as it was, was not di- 


founded on the moſt relevant proof; for Dooml. 
day only ſhews that Pomfret, or rather Tat. 
teſhal, once held, like all other great towns, 
of the King, and afterwards . meſne lord. 
In anſwer to the quotation from Littleton 
1 8 by Serjeant Cockell, Mr. Graham obſerved, 
That Littleton, by faying, that burgage is a 
free or ſoccage tenure, holden of the lord for 
certain rent, cannot mean to ſay that all bur. 
gage tenants have, on that account, a right to 
| ſend members to parliament ; for that argument, 
taken in its full extent, would extend the right of 
_ repreſentation by burgage tenure, to every boro' 
in the kingdom. He ſays, From boroughs come 
burgeſſes of parliament—undoubtedly they do; 
but does he ſay, In what right they come, or 
, * OY 


1 O NT EF RA CT. 247 
who are to be the electors? Corporate riglits have 
moſt frequently ſu perſeded thoſe of burgage te- 


gage tenure is, that it is a free tenure; and it 1s 


markets, right of common, &c. to his free bur- 


ſending members to parliament: : and that cir- 
cumſtance is accordingly omitted to be mention- 


grants to the borough. But it is ſaid, the pe- 
charter of James, were burgage tenants; but 
nals, which is in evidence, merely ſtates that 
ment, without ſpecifying to what claſs of elec- 


tors the right belonged. The concluſion of the 


or that was offered on the preſent occaſion, and 


nure. In ſome places, as Oakhampton, the 
freeholders vote in concurrence with the free- 
men; and in others, leaſeholders are admitted. 
to participate the right. The definition of bur- 


in this ſenſe that Roger de Laſci grants tolls, 


geſſes, as contradiſtinguiſhed from his villeins; 
but he could not grant them the privilege of 


eld in all the ſubſequent charters; which, with ; 
ſome trifling exceptions only, conflinh the former : 


titioners for the revival of this right, under the 


that can only be aſſerted as an argument from 
the Oxford debates; ; for the entry in the jour- 


1 the borough ought to ſend members to parlia - 
committee of privileges was therefore juſtified 
by all the evidence that could then. be adduced, 


was approved by the Houſe of Commons, which 
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(though courts of law will, in ſome inſtances, 
: inveſtigate, tuch queſtions). is undoubtedly the 
moſt competent juriſdiction to decide th rights 
of election. Lord Holt's reaſoning i is a falſe 
| deduction from Littleton, as there are various 
rights of election in boroughs: and it is remark- 
able, that 1 in Ilcheſter, which petitioned at the 


5 ſame time with Pomfret, as appears from the 


- Oxford, debates, Page 230, and whoſe Petition 
is nearly, in the ſame terms, the right of election 
has been determined to be in the inhabitants 
5 Paying, ſeot and lob and ot 
This reſolution of. the committee : hs: juſti- 
fied by: the evidence, and adopted by the Houſe, 
is however impugned, as being extrajudicial 
89 proxe which, it is contended that there were 
no parties before tue committee to ligitate the 
right of the inhabitants. That the right was in 
point of fact, canvaſſed by the committee, ap- 
pears very clearly | from Mr. Glanville's reports. 
Nou it is impoſſible to prove that no other pe- 
tition was preſented beſide Tattome's; on the 
contrary, it is obſervable that a. petition was 
preſented to the Houſe by Sir Thomas Went- 
worth, and one to the committee before they 


1 roſe; which indicates that there were two at 


leaſt: but at all events, it is a ſufficient anſwer 
1 che objection, chat the committee having evi- 
: 125 : 1 came 


1 
„ 
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_- 
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dence before them to warrant their concluſion, 


came to a determination definitive of the right. 
It cannot be argued that the Houſe proceeds 


by analogy to courts of law, when 1 it decides on 


the report of its committees; it does not inſpect | 
the evidence itſelf, but takes it on report; and 
having once decided the queſtion, any future 
doubt can only be ſolved by a reference to the 
journals. Accordingly in the caſe of Chip- 
penham, agitated in the year 1741 (a) the 
Houſe referred to its reſolution on the 9th of 
April 1624, and has referred to and abided 
by ſeveral reſolutions made at that time.—Nei- 
ther has the Houſe a power of examining wit- 5 
neſſes on oath ; fo that if the analogy of reſolu- 


tions of the Houſe of Commons to Judgments 


of courts of law were to be ſtrictly followed up, 


one half of the reſolutions which have been acted 


upon for a century, would be overturned. The 


Commons were ſenfible that their juriſdiction 
was imperfect, and therefore adopted the preſent 


form of deciding thoſe queſtions ; but ſtill the 
reſolutions paſſed by the Houſe previous to the 


act of Geo. II. are as obligatory as if the Houſe 


had poſſeſſed all the powers, and proceeded 
= with all the forms of our regular courts of 
junſtice. 

If this view of the caſe 50 allowed, no ſolid 


argument can be drawn from the returns ſince 
(a) 24 Jour, p. 60 and 80. 
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16243 which onght not to be admitted as evi- 
dence to contradict a poſitive reſolution of the 
Houſe. Had the burgeſſes brought forward 
their, , preſent. claim, in order to reſcind the 
entry of that date ten years after it was made, 
the uſage would then only: have appeared to be 
of ten years ſtanding. They therefore pru- 
dently waited, till from Time it received a more 
| reſpeRable form ; 5 ; but even.. now, it only proves 
_ that it was the intereſt of the. members returned 
to narrow as much as poſſible che right by agree- 
ments. It was aſked, why the inhabitants did 
nat urge their claim till 1770? But they had 
ſo. many. difficulties to ſtruggle with, that it is | 
” rather. ſurpriſing any one was then found willing 
to encounter them. They were perhaps op- 
| preſſed by | the concurring intereſt of the neigh- 
bouring landed property an uſage eſtabliſned 
by it for ſome length of time at leaſt — the 
odium of attacking what was generally conſi- 
dered as a ſpecies of property and the ſlippery 
authority of a reſolution which might be in- 
ſtantly eraſed from the Journals by the ſame au- 
_thority which placed it there. It was, in fact, 
fo treated in 1770; but that was perhaps one of 
the reſolutions of the Houſe, which called ſo 
joudly for Mr. Grenville's act. Since that act, 
thoſe who have parliamentary rights to aſſert, 
have felt their claims encouraged and the in- 
habitants 
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habitants in 1775, had a champion to fight 


their cauſe, who might well inſpire them with 


hopes of ſucceſs. They ſtated their claim as 
Inhabitants, to make the returns ſpeak what 
they had not done before—an unequivocal lan- 
guage. Though they were then unſucceſsful, 
two ſucceeding committees had done juſtice to 
their right; and the queſtion was now a third 
time agitated without the ſame apology which 
was due to the caſe of Saltaſh, where the ma- 
jority of the former committees was known to 
be very ſmall indeed; and new evidence of a 
very weighty nature was to be produced. Upon 
the whole, he truſted the preſent committee 
would concur in opinion with the two preceding 
ones, and quiet the diſputes ſubſiſting in this 
borough, by deciding with them, That the right 


belonged to the inhabitants at large. 


The counſel for the firing members having . 


aniſhed their argument, 


Mr. Piecor, 


In the abſence of Serjeant Cockel 08100 


to reply, and ſaid, It ſeemed to him, that his 
learned friends were not. very modeſt in their 


_ requeſt to the committee, when they aſked them 
to decide that to be law, which has never been 
thought to be law for one. hundred and ſeventy 
years; and that to be a rule of action, which 
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has never 12 55 followed for ſuch a length of 
time. If he had an opportunity of converſing 
with chat eminent perſon who, for one third of 
a century, was at the head of the profeſſion 
a here, or with the moſt eminent juriſts of every 
country in the world; he would aſk them, Whe- 
ther; law does not deri ive its efficacy from the 


impreſſion it makes on the mind of man? and 


| whether the beſt evidence of its exiſtence be not 
its univerſal acceptation? Upon the uſage of 
the place, he might, perhaps, without too 
= much hardihood, aſk. the committee to preſume 
| a determihation in favour of the burgeſſes, previ- 
ous to that of 1770 ; and to decide that an uſage 

which had remained ſo long uncontroverted, 
had a legal origin to give it a valid continuance. 
This he might even aſk, if the determination 
of 1624 were preciſe and clear; 5 but clouded 
and obſcured as it is with doubt, an uſage of 
5 ſuch a nature was ſufficient to ſweep away every 
trace of it from cheir attention. In the county 
of Kent, the Saxon cuſtoms are thought to 
have been retained, as they prevailed before the 
Conqueſt: and the right of primogeniture in 
| ſucceſſion, which is the common law - doctrine, py 
does not obtain there. Suppoſe a man were to 
produce an act abrogating that cuſtom, which 
when inſpected, ſome might think an act of par- 
ha: nent, ſome only 2. petition, ſome | one thing 
or 
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or another; would any court be bound to re- 
ceive it implicitly? would they not examine and 
- ſcrutinize the thing itſelf ? would they not en- 
quire, whether it had ever been received and =_ 
acted upon? And if upon the face of he 
writing there were marks of defect and ſuſpicion, 
and inaccuracy and contradiction, would they 
not lay it aſide, even if it concurred to ſtrengthen _ 
the cuſtom? But if it tended to overturn and 1 
abrogate ſo venerable an uſage, they would not 0 
endure it for a moment. He would alſo aſk, 
whether the committee, after the opinion of ſuch 1 
competent judges, as Hardinge, Harfel, nd ne 
Houſe itſelf could ſay that theſe entries had 7 
all the force of records, and whether merely ; 
on their authority, they would take from pro- 
perty a right which had been fo long annette 
to it. His friend, who argued firſt for the {a} 1 
| fitting members, had afferted that the right of 1 
repreſentation was naturally in the inhabitants, THR 
forgetting that the origin of that right in this | ER 
country was territorial. With thoſe principles $ 
of legiſlation, and not of judicial determina- #1 
ion, it would be dangerous to fit in a court of | 
juſtice, and to give (cope to ideas which would i 
trench ſo deeply on the intereſts of its ſuitors. 4a 
It was that fame vague idea of a common law- 1 
riglit which led the committee in 1 624, io decide 1 
2 queſtion that was never hgirated ; for that rhe 1 
9 determi- 1 
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dbterntination Was extrajudicial he had a right 0 
to preſume, ſince he found not the ſmalleſt at. 
tention had ever been paid to it. According to 
this argument it would follow, that if a com- 

mittee ſitting in Weſtminſter were, for example, 
io declare the right in Norwich, their reſolution 
Vould be concluſive. The book requires only 

to be opened; and though one clerk might be 

aſleep and the other intoxicated, that would be 


culled a bill of peace which were in fact a bill 


of injuſtice and oppreſſion. But in truth no 


2 ſuch reſolution ever paſſed the Houle ; nor is the ; 


report ſtated by Glanville to have been made in 


the ſame way that the other nineteen are, where | 
„ Houſe adopts what the committee had re- 


ſolved. The concluſion only was reported to 
the Houſe, namely, that the election was void 
on account of the poll demanded, and not pro- 
ſecuted; but it cannot be ſaid that, becauſe the 
Houſe adopts the concluſion, it ſhall adopt all 
the premiſes however unconnected with it, which 
the_ committee chuſe to amuſe themſelves with. 
The preſent caſe, therefore, differs much from 
thoſe of Dover and Cirenceſter, when the Houſe 
adopted fimilar reſolutions; for in both thoſe 
caſes there were petitions from the inhabitants, 
there was a queſtion litigated, and therefore there 
might be a judicial determination. If his opi- 
nion were aſked reſpecting a common law-right, | 
8 ! | FT 6... 
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he ſhould ſay, no ſuch right was known; but 


that there was a lex loci in every place which 


governed the right there. And indeed Glan- 
ville only ſays that his common law. right at- 
taches in the abſence of all charters, uſage, and 
free burgefles : : a circumſtance which rarely, if 
ever, exiſted. Could it be 1magined that not 
one of theſe would have appeared in the caſe of 

' Pontefract, if it had been examined? At leaſt 


it muſt be acknowledged that there was evi- 


dence of burgage tenure : for though one of his 
learned adverſaries had quoted Littleton, to ſhew | 


that burgage muſt be holden of the crown, he 


had ſtopt in an unfortunate part of that author; 
for the burgeſſes, as he adds, The ſame manner 
js where another Lord S piritual or Temporal i is 
lord of ſuch a borough.” At any rate then, w 
have the fact conceded, that this was a burgage 
tenure holden by a favourite chief of a conqueror: 
and who can tell the preciſe powers conceded by 

| that king to his followers? In the charter of 
Ric. III. they are mentioned as free burgefſes; and 


they are ſo recognized in the ſubſequent char- 


ters, together with their fee- farms and their 
tofts. The argument then muſt neceſſarily tre- 
ſult to this, that allowing Pontefract to have been 


6 burgage tenure borough, and to have had 


the privilege of ſending members to parliament, | 


ſtill it t does not appear 20 Jure it is to elect 
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them a concurrent right with the free Fürgelles 


expreſs was, an hypothetical opinion in the 
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chem. But hats Macvilledcs'sf uſage d pre- 
ſcription recurs with the greateſt force. If this 
be not ſufficient it is difficult ro ſay what ſhall. 
Repreſentation in thoſe early times was not 
conſidered as a privilege, but was rather a bur. 
then on the land. He would aſk then, if the 
mere inhabitants (who were moſtly villeins, and 
tilled their land by the indulgence of their lord) 
had a concurrence in this right during that early 
period, whether it was probable that the mo- 
ment they were emancipated, and began to be 
of importance in ſociety, they ſhould ceaſe to 
exerciſe it, and never be more heard of? But 
the gentlemen are not ſatisfied with claiming for 


| their ſuperiors: : nothing but an exclufive privi- 
lege will content them. Yet when theſe inha- | 
bitants have once eſtabliſhed (as they contend) 
their right before a committee, and before the 
Houſe of Commons, they abandon and think 
no more of it, as if it were beneath their notice. 
That the right was never litigated before the 
committee, he had the authority of Glanville 
himſelf to prove; and therefore he was juſtified 
in coptending, that all they could mean to 


abſence of evidence. He then entered upon 
the hiſtory of the caſe, as it is to be collected 
from Glanville and the Journals. He argued, 


that che only petition, che contents of which were 
| known, 
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known, and the only one therefore of which 
the committee could form Any judgment, Was 


that preſented by Sir Thomas Wentworth to the 


Houſe; 5 and ſtated the entry in 1 Jour. p. 751 *, 


to be the ſubſtance of the petition, and not as 
Mr. Law had contended, the argument of the 


ſpeaker. At all events, whatever petitions were 
preſented, muſt have been by burgeſſes in favour 
of Sir Richard Beomont, and could not have 


: complained of the interference of the inhabi- 


rants, Sir John Jackſon being returned by 
burgeſſes alſo. The queſtion was therefore liti- 
gated between burgeſſes; and the diſpute was, 
whether their titles were real or fictitious? But 
it is the duty of a judge to give the determina- 


tion of the cauſes brought before him: it never 
could be argued that he was to go about in queſt 
| of diſputes, and to forejudge by a haſty con- 


cluſion, parties who had no opportunity of de- 
fending their rights. The burgeſſes had there- 


fore an objection ſufficient to arreſt the judge- 


ment of the moſt formal court, that i it was res 
inter alios acta; though they had ſtill a ſtronger 
objection that it was res non ata. And this 
brought him to another head of his argument, 


which was, that notwithſtanding the act of 


ab U. is ſaid to give che force of E t to every 


IN See ute, p. 186. 
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laſt n of the Hot of Commons, fin 
from the nature of things, a judicial power re. 
mained in the Houſe, to ſay, whether or not 
any given entry on the journals was either in fact, 
or law, a reſolution within that act? It had 
occurred even to the courts of law, to decide 
whether a particular ſtatute were an act of par- 
liament, the title of the Lords Spiritual being 
omitted in the enacting part; and though it 
might be faid that the conſequence of thi 
doctrine would be to give the courts a power of 


5 abrogating an act of parliament; it was a ſettled 


principle, that arguments ought not to be drawn 
from the abuſe of a power againſt the neceſſity 


0 propriety of its exiſtence; for the ſame 


objection might be made to every court of jul. 
tice in the world, as the moment parties confide 
their ſuit to the deciſion of a court, they put i 
in the power of the court to decide againſt 
law and juſtice. If then this judicial power 
muſt neceſſarily reſide fomewhere, no tribunal 


bs ſo proper to exerciſe it as the Houſe of Com- 


mons itſelf: which has accordingly declared, that 
the reſolution of 1624 does not come within the 
meaning of che act of Geo. II. Had the Houſe 
E decided that it did come within the act, none 
would have been more ſtrenuous in fupport of 


its authority than his learned friends on the other 
7 | ſide; | 
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in the preſent inſtance, no man will ſay that 


rits are all on one ſide. He could not help 
obſerving, that the inhabitants laboured under 


changes, and its purchaſe and ſale muſt be re- 


repreſentation, if this were a queſtion of legiſ- 
degree of caution. They will recollect, that 
though it be true that in Ilcheſter the inhabi- 
tors, vote; yet there was no burgage tenure there : 
time, the charters were different, the inhabitants 


there being no laſt reſolution againſt them. 
But in Pomfret no burgeſſes have ever been 


of all the charters are burgeſſes and not inha- 
bitants. He could aſſure the committee, there- 
tore, - oe they would effectually quiet the bo- 
„ rough, 


fide; but the authority of the Houſe is the 
ſame, to which ever fide its decifions tend. And 


the decifion was an abuſe of power, as the me- 
a peculiar ſtigma for having omitted to claim 
their right for ſuch a length of time; during 
which, property muſt paſs through infinite 
gulated by the privileges which are ſuppoſed to 
attend it. Whatever inclination the committee 
might feel in favour of an extended right of 
lation, conſtituted as they now are a court of 
juſtice, that partiality will awaken a greater 
tants, with the ſuperadded quality of corpora- 


though the boroughs 1 were revived at the ſame 


in Ilcheſter being incorporated by name, and 


known but burgage tenants; and the grantees 
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rougli, by deciding i in been of the abet; 


as if they did ſo, he could venture to aſſert, that 
the claim of the inhabitants would fink again 


into that oblivion i in which it had remained for 


tuck a length of time. 


” | 05 Wedneſday 1 of March, The com- 


mittee informed the Houſe, by the Earl of Ca. 
rysfort, their chairman, that as it appeared to 
them that the merits of the petitions wholly 


” depended on the right of election, they had re. 


quired the counſel for the ſeveral parties to de- 
| liver to the clerk of the committee, ſtatements 
of-the rights tor which, hey reſpectively con. 
tended. i 
That in 3 3 the nl for 
the petitioners, Charles Melliſh and John An- 
ſtruther, ſquires; and allo, for the petitioners 


the freeholders of burgage tenure within the bo- 


rough of Pontefract, in the county of York, 
and as ſuch electors of members to ſerve in par- 
liament for the ſaid borough, delivered | in a 
ſtatement as follows: 
Statement on the part of #7 Anſtrucher 
and Charles Melliſh, Eſquires.” 
«© The right of election for St. to ſerve 
n parliament for the borough of Pontefract, 
„ in the county of York, is in perſons having 
* within the faid borough a freehold of bur- 


cc gage lenure, paying a burgage rent.” 
Sag Ws. inn Sage T bat 
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That me counſel for the ſitting members, 
John Smith and William Sotheron, wn ages, 
delivered in a ſtatement as follows: 


« reſiants.“ 

That upon the ſtatement delivered in by the 
counſel of the ſaid ſeveral petitioners, the com- 

mittee had determined, that the right of election, 


of election for the borough of Pontefrakt, in 
EX the county of York. 
That upon the cem n in 1 by the 


= mittee had determined, 


rough of Pontefract. 


determined, that John Smith and William 


And alſo, 
That the aid petitions did not eicher of them 


appear to ts ſaid committee: to be frivolous or 
vexatious, 


be © entered in che Journals of the Houſe. 


5 


$4 THE 


The counſel for the fitting members ſtate 
« the right of election for the borough of Pon- 
ce tefract to be 1 in the inhabitants, houſeholders, 
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as ſet forth in the ſaid ſtatement, is not the right 


counſel for the fitting members, the laid com- 
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That the right, as ſet forth in the ſaid 4 
ment, is the right of election for the faid bo- 


That the faid ſelect committee hd" alſo 


Sotheron, Eſquires, were 1 elected, &c. 


And the ſaid determinations were ardered to ; 
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Of the Boxoven of 


In the County of NoTTINGHAM. 
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The Committee met on Friday the 11th of 
March, 1791, and was W of the e 
members? 1 


Hon. H. Hobart, Chairman, 
H. Duncombe, Eſq, 
JI. Gordon, Eſq, 
General Vaughan, 
Hon. W. Grimftone, 
Sir William Heathcote, Bart. 
R. M. T. Chiſwell, Nc 
Hon. C. Hope, 
R. Glover, Eſq. 
R. Burdon, Eſq. 
T. Coxhead, Eſq, 
Fi. Gregor, Eſq. | 
7 Lord . 


Numinee of the Sitting Aae, 
Richard Ford, Eſq. 


8 of the Petitioner, 
| Thomas "TRIO, Eſquire, 


ts | Sitting Amber, | 
Wm. Crotde Eſq. and John Manners Sutton, T0 


CouxsEL, 1 1 
Mr, Graham, Mr, * Mrs Garrow, 


- Palins, | 


1. William Paxton, Eſq. Candidate, oh 


„ QounnL, © 
Mr. Dougtas, Mr. Lane. 


fs EleQors i in behalf of Mr, Paxton. 


Covunszr, 


Mr. J. P. Heywood, 
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of the BoRouGH of 


H E petitioners ſtared, That Croſby, Sut- 

ton and Paxton, baving been candidates 
at 20 laſt election, there was a majority of votes 
in favour of Paxton ; but that Mills, the re 
turning officer, had, by rejecting many legal A 
votes, obtained a colourable majority in favour _ 
of the ſitting members. They therefore prayed, 
&c There was alſo an allegation of bribery.” _ 
There being a reſolution of the Houſe of = 
Commons on the right of election of the 11th. 
of January, 1699, it was read as follows: : 1 
«© Reſolved, That the mayor, aldermen, and _ op 
all the inhabitants, within the borough of | 
« Newark upon Trent, who pay, or ought to 1 
4 pay, ſcot and lot within the ſaid borough, 1 13 
“ have a right to vote at the election of mem. = 
$5 bers to ſerve for the ſaid borough.” 
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N he ſtanding order of ny 173 5 being 
8 read as . 5 


Mr. Dove lAs, 


"Counſel for the petitioning candidate ſaid, 
That. the conteſt would end in a mere ſcrutiny 


= votes, unleſs from the deciſion of ſome ge- 


neral queſtions which would occur, his adver- 
| faries ſhould be convinced that he muſt finally 
obtain a majority; and in conſequence give up 
their oppoſition, —It would ſeem ſtrange to the 
: committee, that any ſuch queſtions ſhould ariſe 
after a laſt determination on the right of election 
bad been read, couched in ſuch ſtrong terms, and 
| fo peculiarly applicable to this borough Wone, 
that a ſimilar right did not exiſt in any other.— 
He would admit that a reſolution of the Houſe of 
Commons, if ambiguous, ought to be explained; 
in which caſe, recourſe matt be had to uſage, 
to the contemporanea expoſitio, which had always 
been allowed to be the beſt i interpreter of a hw. 
but fortunately for his client, the obvious mean- 
ing of the words of the reſolution, is confirmed 
by the ancient and uniform uſage of the place. 
A learned friend of his (Mr. Garrow) did indeed 
prevail with the returning officer to decide, 
that the words, or ovght to pay, were nugatory, * 
and might as well be erazed from the reſolu- 


vida, as they conveyed no meaning. Knowing 
this 
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chis hiſtorically, he would anticipate the argu- 
ments that were to be uſed, and endeavour to 
prove that the words, who pay, or ought to. pay 


ſcot and lot, diſtinguiſhed this borough from 


thoſe numerous pure ſcot and lot boroughs (if 


| they might be fo called) where the words of the 


reſolutions conſtantly limit the right to thoſe who 


actually do pay. 


The borough of Newark was not da ; 


fil the year 1676, when Charles II. in the 7th 


_ year of his TOR exerciſed, in the laſt inftance 


that occurs, » the prerogative which formerly 


belonged to the crown, of granting to a bo- 


rough, by charter, the privilege of ſending re- 


preſentatives to the Houſe of Commons. The 
expreſſion of this charter, will throw confider- 
able light on the reſolution , as the charter for- 
med a material part of the evidence when the 
reſolution paſſed. — The words of it give the 


right of chooſing the members to the mayor, 
aldermen, and all the inhabitants of the burgh 


or ville, ui ſcot et lot in burgo ſolvunt et contri- 


buunt, ſolvent et contribuent aut ſolvere vel con- 


tribuere debent vel debebunt. The committee 
would therefore ſee that the right was deſcribed 
as more extenſive than in Weſtminſter for in- 
ſtance, where none are admitted to vote who are 


not on the poor's rates, ſuppoſing them to be 
fairly made, with one exception eltabliſhed by a 


late 
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268 CASE IV. 
late decifion of a committee; but which is at 
| preſent under appeal. In that caſe, he had the 
- misfortune to contend unſucceſsfully for a larger 
right of election than what was eſtabliſhed in 
common ſcot and lot boroughs, upon the au. 
| thority of Mr, Leigh, a barriſter, who was high 
_  bailiff in 2750, and admitted not only thoſe who 
were on the rates, but alſo thoſe who were liable 
1 pay: and it was proved that his judgment 
bad been followed by ſubſequent high bailiffs. 
The anſwer to this, argument at firſt was, that 
Mr. Leigh was ignorant and corrupt; and much 
evidence was adduced, both to overturn and 
. eſtabliſh his character; but juſt as the com- 
mittee were convinced of his reſpectability, the © 
learned counſel, on the other fide, dropt that 
_ objeQtion, acknowledged him to be both vir- | 
tuous and learned, and contended that by ad- 
mitting thoſe who were liable to pay, he acted 
with great propriety; but that his determination 
had been miſtaken by both parties, as it applied 
only to thoſe who were declared liable to pay 
by the twelfth ſection of the Windſor act (a), 
namely, the new ocupiers of houſes, though 
not on the rates, who came in the room of others 


who were rated (0. The committee were of 
that 


45 17 Geo. II. ch. 38. | E 
* (4) The clauſe is as follows : And whereas perſons 


0 « frequently remove out of 3 and places, with- 
79 " out 
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i chat opinion, and thought it but reaſonable to 
ſuppoſe, that Mr. Leigh, who was a lawyer, 


adverted to an act paſſed but a few years before; 


but that argument would not apply to the Houſe 
of Commons in 1699, who could not have in 
zheir contemplation an act which was to paſs ſo 


many years afterwards. What reaſon could be 


given for the additional words, or ought to pay, 
which point out another clafs of voters beſides 


thoſe who do pay, except that the Houſe, in 
conſonance with the charter, meant to declare ; 
that every perſon poſſeſſed of rateable property 
| ought. 5 to be pur. on the rates, and ought to pay; 


d out paying the rates aſſeſſed on n them, and orb abort 85 

«qo enter and occupy their houſes or tenements, part of 

the year; by reaſon whereof great ſums are annually loſt 
4̃ to ſuch pariſhes and places, be it therefore enacted, &c. 

* that where any perſon or perſons hall come into or oc- 
« cupy any houſe, land, tenement, or hereditament, or 
other premiſes, out of or from which any other perſon 
4 aſſeſſed ſhall be removed, or which at the time of 

making ſuch rate was empty or unoccupied, that then 
every perſon ſo removing from, and every perſon ſo coming 
| © into or occupying the ſame, ſhall be liable to pay to ſuch | 

rate in proportion to the time that ſuch perſon occu- 
© pied the {ame reſpectively, in the ſame manner, and un- 


* der the like penalty of diſtreſs, as if ſuch perſon ſo re- 
bl. removing had not removed, or ſuch perſon ſo coming in 


%or occupying, had been originally rated and aſſeſſed 6 


1 * ſuch rate, &c, 


and 
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270 n 
and as ſuch, had a right to vote. If there were 
x any ambiguity, he was willing that the uſage of 
the place ſhould be conſulted, and the interpre- 
tation put on the reſolution by returning offi- 
cers, electors, and candidates. Had it been 
conſidered as a ſimple ſcot and lot borough, the 
returning officer would have had the rates before 
him; and accordingly it was a great topic of 
diſpute in the Weſtminſter caſe, whether the 
' rate-books had been appealed to; which were 
allowed to be the criterion of that ſpecies of 
right. He would therefore call on the other 
fide to prove, that the rate-book was ever uſed 


at an election in Newark, and none admitted to 
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vote except thoſe whoſe names were found 1 in it, 
or who came within the 12th ſection of the 
Windſor act. Theſe books cannot be ſuppoſed 
to be loſt; for they are more important from 
the collateral circumſtance of deciding the right 
of voting, than the direct purpoſe of the tax; 
and in a ſcot and lot borough, are the moſt ſa- 
cred muniments of the place. But, on the con- 
trary, he ſhould be able to prove that the rate- 
book was never called for till the deciſion of the 
Weſtminſter committee was, in the intempe- 


rance of victory, impropefly bag to this bo- 
rough. | | 


There 
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There en to have been a very warm con- 
wk. in 1699, when the reſolution. paſſed (a) 4 
there were three candidates; but the ſtruggle 
was between Mr. Rayner, the petitioner, and 
Sir Francis Molineaux.— The petitioner com- 


plains, that ſeveral who were in the antecedent 
| rates were fraudulently left out of that of 1698 ; 
and that fifteen others, neither in one rate nor the 
J other, but who were men of ſubſtance, and who 
| ought to pay, were rejected: and the evidence 


, on this head fates, that ſome of them have 
good houſes of twenty ſhillings, others of twelve 


ſhillings a year, live handſomely, drive a good 
trade, are thought to be able to pay, &. It I. 
remarkable too, that the. petitioner | was ſeated 
. notwithſtanding the agreement made at the poll, 
that none but thoſe who paid ſcot and lot ſhould | 
vote: ſo that it is clear that the committee 


underſtood this evidence to be deciſive of the 


g right of voting, otherwiſe it would have been 


ſtopt, and Sir F. Molineaux would have called 


for the rates as the deciſive rule. — The peti- 
tioner indeed appeals to the rates as evidence of 
the rateability of the voters; but he proceeds 
to qualify others from their property, although 
chey are not in the rates. This fact, therefore, 
collected from the report, ſhews 1 in 1 what ſenſe. 


00s See Jour. val. 13, P. 107. 8 
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272 © ©& s E IV. 
the committee and the Houſe adopted the words | 
of the reſolution. _ 
As far as the arguments "ad kitty of 
counſel not intereſted in the cauſe could go, he 
was happy they were in his favour, —Mr. Si. 
meon, who had no connection whatever with 
the borough, in page 105 of his work, lays, 
That by ſpecial cuſtom, perſons not rated may 
have a right to vote; and mentions Newark as 

an inſtance. And in the caſe of Peterborough 
(3 Doug. 100.) Mr. Mansfield and Mr. Hardinge 
aſſerted, That in Newark the right of the 
Houſe to enquire into the rateability of ſcot 
« and lot voters was fo far from being queſti- 
« oned, that i it is expreſsly recognized in the : 


« laſt determination of the right of election; 


- which Mr. Lee and Mr. Graham (not then 5 
| counſel for Newark) admit, but argue, that the 
reſolution in that caſe 1s anomalous, and not 
applicable to ſcot and lot boroughs in general. 
If too much doubt ſhould, therefore, be raiſed 
by ingenious argument, the committee will feel 
a pleaſure in abiding by the opinion of able and 
_ diſintereſted lawyers. 

__ Mr. Douglas likewiſe tated, that a en | 

would probably ariſe on the ſtatute 26 Geo. III. 
which requires ſix months inhabitancy to entitle 

a voter to exerciſe his franchiſe in boroughs of 


certain deſcriptions; but he ſhould contend, 
b that 


K —— — — 


ſi 


rights there enumerated ; : and there are words 


conſtruction by unneceſſarily narrowing the right 


vn it. 


poll the 


Paxton Ts 291 
Croſbie 1 403 
Sutton 5 36. 


| and 5 who voted for him and Sutton. 


bers Fond thus: : 


Paxton F 
ER ._.: 
Sutton 393. 


| fiderably the Wwe mme, by ſhewing, that 
1 „ 


that this EM does hot come within the pro- 


viſion of that act, as unleſs it was a ſcot and 
lot borough it would not fall within any of the 


in the act exempting other rights and qualifica- | 
tions from the operation of it.— The returning 
officer, however, had diſregarded all rules of 


of voting, and by including a caſe within 
the act, which is declared not to be affected : 


As to the members, there appeared on the | 


He propoſed to dt 165 Gs votes to his 
| client's poll; 14 who voted for him and Croſbie, 
Theſe 
being added ref e would make che num- | 


But he hoped to be able gill to 8 con- x 
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bona fide inhabitants; and that others were dif. 
; 1 8 by having received pariſh pay. 


deliver in ſtatements of the rights they contended 
for, which was accordingly done; but both 
theſe ſtatements being made exactly in the words 


terms, the committee reſcinded their reſolu- 
tion as to the ſtatements; but the Houſe not 
agreeing with the committee as to the propriety 
of this laſt meaſure, the counſel were again re. 
quired to deliver their ſtatements on the laſt day 
of the committees. fitting ; ſo that the terms of 
the ſtatements were only obſerved upon by Mr. 


] l | member, and Mr. e in his reply 


caſe may de n more intelligible, * 


« Statement on the part of the Petitioners, E 
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many voters had been admitted, who were not 


The committee after Mr. Douglas had fi. 
niſhed, directed the counſel on both ſides to 


of the laſt reſolution of 1699, and agreeing in 


Shepherd, in ſumming up the evidence for the 


1 have given bem here, that the rel. of the 


« regard 10 the right of election.“ 


The words of the laſt determination of the 
Co Houſe of Commons, in the reſolution of the 
« 11th of January, 1699 (that the mayor, al- 
% dermen, and inhabitants, within the bo- 


« rough of Newark upon Trent, in the count 
46 of 


th 


che 
the 


« right to vote at the election of members to 


requiſition of the committee, they ſtate that, 


pay the poor and other parochial taxes, have 


« to re in parliament for the ſaid borough.” 


a OW on the SS the Sitting Members.” 


day of January, 1699-1700 (that the mayor, 
© aldermen, and all the inhabitants within the 


to pay ſcot and lot within the ſaid borough, 


ders to ſerve in parliament within the faid 
|* borough) is that the mayor and aldermen, 
* and all the inhabitants within the ſaid bo- 
T'z oo rough, 
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« of Nottingham, who pay or ought to pay 
« ſcot and lot within the ſaid borough, have a 


« ſerve in parliament for the ſaid borongh) ex- 
« preſs ſo correctly the right for which the pe- 
„ titioners contend, chat they can ſcarcely em- 
« ploy any other language that would ſerve to 
| « elucidate or render more plain the meaning 
« of thoſe words; but in compliance with the 


60 according to the ſaid reſolution, all inhabi- 
« tants, who are rated and pay, and alſo all in- 


| * habitants who by law ought to be rated, and to 


| © a right to vote at the election for members 


The counſel for the fitting members con- 
| © tend, that the conſtruction of the laſt reſolu- 5 
tion of the Houle of Commons of che 11th 


« {aid borough of Newark upon Trent, in the 
county of Nottingham, who pay or ought 


| © have a right to vote at the election of mem- 


Cod 
408 
at 

_ = 


„ rough, who being rated to the pariſh levies 
c or aſſeſſments, have actually paid, or will 
ee pay, in the courſe of the collection, or are 
00 compellable by law to pay ; or are left out of 
ee the rate by the fraud and criminal conduct of 
« thoſe who have the management of the rates; 


"'CC- 
=; 


« time to appeal, or to try their appeal before 


ter, and reading the journals of 1699, the coun: 


offices of alderman and mayor, and ſtood cat- 


5 » 


r or of the juſtices at the ſeſſions, to which the 


appeal from the rate lies; or who, by being 
improperly left out of the rate, have not had 


* 


. PR « 


« the election of members to ſerve in parlia 
« ment, or who have come into the occupation 


45 of rateable property, ſubſequent to the alloy- 
e ance of the rate, immediately preceding the | 
"00, eleAion, and have not been therein inſerted, | 

have a right to vote at the election of men- | 

„ bers to ſerve in parliament for the faid b. 
ce rough (a).” . LD | 

i 

Erber for the Petitioners. 4 
After producing an office copy of the cha. b 
v 


ſel for the petitioners called Mr. Fofter, who had 
known the borough fifty years, had ſerved die 


Uidare 1 in 1780. He remembered the ele&i 
in 7 57, which was conteſted vy Charlton and 


(a) For hs . FP the committee, fee the end of 
the caſe. 1 2 * bt end 
"SP > AIAN . Craytic 


al- 
In- 
11d 


the 


4 
100 
1nd 


d of 
aft 


NE W A R X. 277 


Craycraft. At that election and his own (the 


only elections in which he took an active part) 
he canvaſſed all houſekeepers who rented houſes 


of twenty ſhillings rent, whether on the rate or 


not. They were thought to have good votes, 


and he had heard ſo from many old people Who 
were dead. Many of that deſcription voted on 
both ſides. He did not know that the poor 
rates were produced at the election of 17 51 at 
his own election he believed they were not pro- 
duced, becauſe they were ſo inaccurate that no 
dependence could be placed on them. Perſons 
who rented twenty ſhillings a year voted indiſ- 
criminately on both fides. He was unſucceſſ- 


ful in his own election 5 and preſented a Petition: ; 
but withdrew it. 


The committee being of opinion, T hat no 
evidence could be received reſpecting the polls 
till they were produced, or a fruitleſs ſearch 
ofter them was proved, Mr, Brough, who had 
| been town-clerk thirty years, was called as a 
witneſs by the petitioner's counſel ; but was a 
very active friend to the fitting members i in- 


tereſt, He produced the polls of the years 


1774 and 1780. Being aiked, whether the 


poor rates were produced at either election? he 
{aid he did not recollect whether they were or 


not; but he thought they were looked upon as 
a Criterion to judge of the right of voting.—He 


did not recollect whether they were #ſed or not; 
8 1 3 but 
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but at both theſe chien there was a orent 


majority in favour of the reds (of which party 
he was) againſt the blues. He was preſent at 


the laſt election: Mr. Partridge attended at the 


requeſt of the corporation, as council to the 

= _ who decided according to his opinion, 
Mr. Martin ſaid he was mayor and returning 
officer i in 1780: he took pains to inform him- 
| {elf of the right of voting, and was adviſed to 
poll all inhabitants, houſekeepers, and thoſe who 
rented lands, whether they were or were not on 

the poor rate; and did ſo. He returned Lord Geo. 
Sutton and Sir Henry Clinton, who ſtood on 
the red intereſt. All parties were pleaſed with 


hbauis conduct. He did not reject any on account 


of their rent being ſmall; and remembers hay- 


ing polled one man who only rented nineteen 


ſhillings and ſix- pence, —The rate is uſudly 


_ confined to thoſe who rent twenty Mili 


He did not recollect giving orders to the parih 


_ officers to attend with the rate books; Mr. 
Foſter, the loſing candidate, was his uncle: he 


did not recolle& why queries were © pill oppor 
to certain names, 


George Tomlinſon was ; overſeer i in 1 7803 and 
remembered that election, and the preceding one 


of 1774, He never knew the rate books pro- 
duced at an election, nor was he ever applied 
to as an overſeer to produce his books; nor had 


X ©.” 2 2 


TEL us. 


"a 


CCT 


he ever heard any perſon objected to becauſe 
not on the rates: he underſtood that all property 
renting for twenty ſhillings a year, was aſſeſſable, 
and that all who had aſſeſſable property had a 
right to vote. The rate- books are not kept in 
any repoſitory, but, as he believes, are generally 
deſtroyed after the rate is collected. There are 
two diſtricts in the town, and four overſeers. 
On his croſs-· examination, he acknowledged that 
he had given a ſervant money to tender to the 
overſeer, in order to have his name put on the 
rates; and that he had ſigned a notice of appeal 


on the ground that many of his friends were 


omitted: but which was afterwards counter- 
manded. 

Richard Forfler was a overſeer in 1780, 
but faid he was called on by the mayor to pro- 


duce his book : he underſtood that the requeſt 


came from the mayor. The rate-books lay on 
the table, and were uſed as a ſcrutiny to the 
votes; but he could not ſay whether they were 
abided by; he believed ſome voted though their 


names were not in the books: he himſelf voted 


for Croſbie and Sutton. 
William Tomlinſon, brother to the former wit- 


eſs of that name, ſaid, That he had always 


3 from his father, that previous to Cray- 


craft's election in 1751, all who rented lands 


and houſes, whatever their value might be, 


wY r "FUG RC 08 wo ce. 
. 8 E To. - 


. 
4 
N a 


Yoted ; but in 1751, it was agreed to confine 
I 4 : the 


induced to give it verbatim. 


8 LY E *. 


the right to twenty lings rent; ; ; which role 


had ſince been followed. 
An old witneſs ſaid, that he remembered 


a converſation in 1751, between the candi. 
dates and the mayor. Charlton thought a vo- 


ter muſt pay twenty ſhillings rent; but Cray. 
craft, as he expreſſed” it, was for having ſcot 


and lot, pay, or ought to pay. But the mayor 
determined not to admit any man's vote who 


had not a pound rent. He neyer knew any re: 


gected for not being rated. 


Several old witneſſes > WE the bede or Poor: 


houſe (one of whom remembered the election 
of 1727) faid, that they had voted at different 
elections, though they were not aſſeſſed to the 


poor. No queſtions were aſked them. One of 


them ſaid, That he had heard from perſons 
now dead, that thoſe who rented ten ſhillings had 
as good a right to vote as thoſe that rented 
twenty ſhillings, or a larger ſum.—But the 
greateſt weight was given to the teſtimony of 
Mr. Heron, (a) who had been town-clerk from 


1744 to 1754. During that time he recollected 


two conteſted elections; viz. in 1751 and 1754 


He faid he apprehended that, according to the 


con Ritution of the borough, which was ene 


(a) This gentleman was rather deaf; which was the 


decaſion of the queſtions and anſwers being written, 


great ſtreſs was laid on his evidence, the reporter bas been 


| from 


S * wand  - vat. 


al 
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| from the words of the charter, pay or ought to 


8 pay ſcot and lot, perſons Bona fide occupying 


property uſually aſſeſſed, had a right to vote. 
Thoſe inhabitants who occupied houſes and other 


tenements that were rated and commonly af afſeſſ- 
ed, they always voted; and perſons coming into 


the town and hired houſes, and living there, 


of that ſort, and of that rank, that were bong 


fide occupiers and inhabitants, they voted ; 


people that lived in the town that were not oe 


cupiers, but became occupiers of a houſe, or 


ſtable, or warehouſe, or garden, and likewiſe = 
any other matter of property of that fort, wha 
occupied fairly and honeſtly ſuch property as 
was uſually aſſeſſed, though they had but lately 


taken it, and (owing to an election coming on 


before the uſual time of aſſeſſments) had not 
been rated or affeſſed, they were conſidered as 


inhabitants who ought to pay, and of courſe 


would ; and as ſuch, were admitted. Being 
aſked, Whether the right of voting was con- 
fined to property of any particular annual value? 


He ſaid, that occupiers of tenements under 


twenty ſhillings a year, were always excuſed 
from the rates, as. too inconſiderable to be aſ- 
ſeſſed, and excluded from voting. Occupiers 
of tenements of twenty ſhillings a year, who were 
real inhabitants, and bona fide occupiers, were ei- 
cher rated, or ſuppoſed to be liable to be rated to 
e be | ee 
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282 75 8 E IV. 
the pariſh levies ; and the votes of ſuch were re. 
_ ceived. Being aſked, Whetherthe right of election 
therefore did not depend upon the aſſeſſment? 
He faid, that as the preceding queſtion went to 
the right of voting as to any particular value ; 
5 and as the right depends upon the ſcot and lot, it 
was neceſſary to refer to the aſſeſſment, as to the 
practice, with reſpect to the values of tenements 
aſſeſſed; but it was not mentioned as a lift or ta- 
ble of voters. Being aſked, Whether thoſe inhabi- 
tants who had rented property of twenty ſhillings 


yearly value in the town before the aſſeſſment 
immediately preceding the election, and yet 


were not included in that aſſeſſment, were ad- 


mitted to vote in right of cheir property? He 
anſwered, that the right of voting depended 
upon the reality of the occupation, and whether 


5 the voter was a real and bon fide inhabitant, and 


one who ought to pay. Being aſked, Whether, if 
an inhabitant had reſided in the town for a length 
of time, and had never been rated, he would 
be admitted to vote, though his omiſſion from 
the rates was not caſual but continua!? He ſaid, 
-- that there had been inſtances of perſons being 
omitted from the rates who rented ſeveral 
5 pounds a year, which omiſſion would not de- 
 prive them of their right of voting; but as to 
ſuch inhabitants, occupiers of Goal properties, 
who bad been long omitted, it was to be pre- 


ſumed 
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ſumed they were to be conſidered as very poor, By : 
or that their tenements were too inconſiderable 1 > 10 | 
to be aſſeſſed. Being aiked, Whether inhabi- _ | [7 | 
rants renting twenty ſhillings per annum, but - 1 
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conſtantly omitted in the rate, would be entitled HM Al 
to vote? He ſaid, ſuch omiſſion muſt have de- 1 


=. if — —ͤ— . DS = > 


pended on circumſtances to be decided by the 
returning officer at the time of the election; 
perſons admitted to vote were admitted as bons | 
de occupiers. Being aſked, Whether he con- | 7M 
ſidered the rate as a good teſt of the right of ß 1 
voting, in all other inſtances except the caſual ay q | 
omiſſion of the name of a perſon having rateabe 
property? He ſaid, he never conſidered the rate 5 
as an abſolute and concluſive teſt; perſons be- | 
coming occupiers 'of properties which would 2 
give them an indiſputable right to vote, and an 
election coming on before any rate was made, | 
and perhaps from other circumſtances which Ft 1 
cannot at this diſtance of time be re collected „ 
or immediately ſuggeſted, might have a right __ 
to vote, and be admitted. Being aſked, Whe- = 

ther the poor rates were called for, or referred 5 
to as a criterion of the right of voting? He 1 
ſaid, he did not believe they were; that ther 
were conſulted he did not doubt; but they were [i 
never looked upon as a criterion not to be de- 4 
viated from. He ſaid, he Knew nothing of any 
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agreement of candidates to confine we right of 
yoting. 
There was ſome Unitec ory evidence as to 
a cuſtom of rating rags propeny” mo wok : 
i trade, 3 . 
By a compariſon of the rate-book of 1 780 
with the poll, it appeared that there were two 
hundred and fourteen names on the poll which 
were not on the rates; fifteen of the two hun- 2 
dred and fourteen | names had querie annexed 7 
to them ; but no deciſive explanation was 815 9 
of their meaning (a). 1 
A ſearch was made for the rates of $75 54, 
and 74, but they were not found. —The ſearch : 
; had been made ſince the committee met. 
Several returns were produced, in which a 
confi derable variance was obſervable. The firſt 
after the charter, bore date the gth of April, 
1677 ; the indenture was between the ſheriff of 
Nottingham and the mayor, et ceteros inhabi- 
tantes burgi, &c. whoſe names are ſubſcribed. 
Another, dated the 26th of May, 168 5, be- 
tween the ſheriff, and 1 mayor, aldermen and free- 
| men, witneſſeth, That the mayor, aldermen, free 
0 meen, and freeholders, have elected, &c. 
The one from which the conteſt and ſubſe- 
quent reſolution of 1699 originated, was da- 
ted the 2 5th of July, in the roth of Will. III. 
: and was between the ſheriff, and the mayor 


(a) Sce Clerk's evidence poſt 5 
and 
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FE certain perſons electors, witneſſing, that 


the faid mayor, with the whole aſſent and con- 


ſent of the ſaid electors and burgeſſes, &c. 

0 Another of the gth of January, 12 Will. III. 
was between the ſheriff, and mayor, aldermen, 
and electors; and witneſſed, that the mayor, with 


the whole affent and conſent of the faid electors ; 


and burgeſſes, R&e. MPS 
There were others, with a triling variation. 


a Eleven returns were produced between 1747 


and the preſent time, which deſcribe the elec- 


tors to be the mayor, aldermien, and inhabitants, 5 


5 : who Pay, or e to TY ſcot an lot. pe. 


Mr. Lang, 


In obſerving upon the evidence \ which had 
| been adduced, ſtated the right of election as 
claimed by the petitioners, to be in thoſe who 


were liable to be called upon to pay, and there- 


fore compellable to pay to the ſupport of the : 
poor, whether their names appeared to be on 


the rates or not. That the rate was a Criterion 


of the right, he was not diſpoſed to deny; be- 
cauſe, on its inſpection, it neceſſarily ſhewed 


who were entitled to vote beyond the poſſibility 
of doubt. It might, therefore, be frequently 


_ conſulted without affecting his caſe, though he 
did not mean to give up the ſtrong teſtimony 


of the witneſſes, chat they never remembered the 
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1 eſpecially as che reds and blues were in ſuch a 


light of election for the firſt time, and therefore f 


0 gliſh we fay, thoſe Who do or ſhall pay. 
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rates produced with the view that they whoſe 
names did not appear on them ſhould not vote. 
One witneſs had ſaid, they were ſo irregular as not 
to be relied on; another had proved, that for 

a long ſeries of years, they were not to be found: 
but is it credible that, if theſe rates were deci- 

| fiveof the right, they would not have been pre- 
ſerved by the corporation, with the utmoſt care, 


continued ſtate of hoſtility. His clients had, 
indeed, given notice of appeal for two or three 
| hundred voters who were omitted ; but that cir- 
cumſtance does not prove that they apprehended 
the rates to be material, according to the con- 
ſtitution of the borough, but merely that they 
wiſhed to meet their antagoniſts, the reds, with 
their own weapons: they underſtood, that the 
rates were to be uſed as a deciſive teſt of the 


it was natural for them to wiſh their friends to 
be rated. When they afterwards ſubmitted their 
conduct to the opinion of counſel, that appeal 
was withdrawn as unneceſſary. As to the words 
of the charter, they clearly point out two 
different claſſes of voters; the words ſolvunt 
vel ſolvent. mean the ſame thing; as in En- 


Debent wel debebunt, point out another claſs, 
thoſe who ought to pay; but a man ought to 


Pay what in ſtrictneſs of law he is compell- 
able 
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able to pay; and every perſon who is capable is 
bound to contribute to the fupport of the poor. 

Is there any thing contradictory to common FE 
ſenſe in this intention of the King who granted 1 
the charter? That ſuch was the intention of the FL 
charter, cannot be better demonſtrated than by = 
conſidering the proccedings in the committees ' 
of privileges in 1699, as they took place at a fa 
time not far diſtant from the grant of the WW. |; 
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| + 13 
charter. It will appear, that the rates were [| 
not taken to be a decifive teſt of the right. 1 


There is no proof of any direct fraud to ſerve 1 
an election purpoſe in any part of the evidence i 
which alone could induce the committee to 
open the rate. And with regard to the fifteen 
men of ſubſtance, who were on neither rate, 
the petitioner offers evidence of their ſub- 
ſtance from the firſt, which after oppoſition from 
the other ſide is admitted hat ſubſtance thus 
eſtabliſhed, conſtitutes their liability to pay, val 
and the fraud of their omiffion. Immediately 5 9 0 
on the foot of this reſolution of che committee 11 } 
ſeating the petitioner, the Houſe reſolves that | 
the right is not only in thoſe who pay, but alſo. 
in thoſe who ought to pay; diſregarding the ils - - / + AY 
legal agreement of the candidates, who wiſhed to 1 1 
confine the right to thoſe who paid ſcot and lor. os 

It was urged however at the poll, that if theſe | 
words extend to two deſcriptions of people, they 1 i 
muſty mean; 1ſt, Thoſe who are rated and pgs 5 Wot! 
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cCond . claſs would be crammed befo 
with perſons of every deſeription, and the bo- 


1 


au. * A N 2 
and ſecondly, Thoſe who are aſſeſſedito pay, but 
do not pay: in which caſe it Was ſaid; the . 


0 an election 


ro' would be ig a worſe ſituation than ſcot and 


let boroughs, where aſſeſſment, if the party is 
unable to pay, does not give the æight. It was 


| likewiſe argued, that che firſt member of the 


ſentence was ſuperfluous; for as none pay but 
_  thole who ought to pay; the claſs of thoſe wo 
e who ought 
claſſes are perfectly diſtinct; the firſt member 
ol the reſolution comprehends thoſe who do pay, 
becauſe they are on the rate; the ſecond 
who do not actually pay, becauſe they have 
been omitted / in the rate; but 3 to pay, 
and are liable to be rated from their ſubſtance. 
People of chis deſcription, according to the lan- 
guage. of the charter, Solvere debent vel debe- 
bunt; that is to ſay, they ſhall be bound to pay, 
or they ought to pay at a future time if called 
upon; nor would the evil apprehended, be more | 
likely to happen in this than in other boroughs ; ' 
in all of which, attempts are made to in- 
 troduce. occaſional. voters, but which are a- 
ways diſcouraged by an honeſt returning officer 


do pay, is comprehended in tho! 


and committees of the Houſe of Commons. 


| But if, ON the other hand, the rates are to be de- 


ciſive, the power will be thrown entirely into 
2 ws | q the 


thoſe 
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the hands of the pariſh officers ; which the re- 
ſolution and charter ſeem anxious to prevent. 
As to the operation of the act of George II. 
he ſhould diſmiſs it from his conſideration, as 


it was impoſſible for Charles II. to foreſee 
mat ſuch an act would paſs; but che uſage, 


as eſtabliſhed by the evidence, deſerved the at- 


tentidn of the committee, in as much as the 
courts of Weſtminſter had in many caſes given 


a different conſtruction to acts of parliament, 


owing to a conſtant uſage in favour of ſuch con- ; 
ſtruction, from what they would have given, 


| had that uſage not ſubſiſted. Mr. Lane then 


commented upon the teſtimony of the wit- 
neſſes, and oppoſed that of Mr. Martin, who was 
mayor in 1780, to Mr. Brough, who was town= 
clerk; and whoſe infinuation that the rates 
were conſidered as any criterion at that election, 


was diſproved by the fact that upwards of 200 
names were on the poll who were not rated. 


He ſaid he might pledge himſelf to prove, that 
the rates were never uſed as the criterion of the 
right of voting till 1790, when the mayor, to 
protect himſelf from a ſimilar commitment to 


that which a former mayor had experienced, 


took down, as his counſel, a gentleman of the 
greateſt reſpectability indeed, but who muſt be 
luppoſed partial to the opinion he had given as 


judge in the Weſtminſter caſe, Several wit- 
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defles had declared they voted, though they 
5 85 8 were 


a 


ER AS 


JJ eto 0 —J—1s —B 


Pn ns 


—_— en 
2 


9 82 >; 
5 rr r io © 
ab 4 - — , - yy nnr nn Ne a Rs F 
N e 22ͤͤ ͤ ͤ ͤͤK1T 70 ͤ VT : 3 
#7 S e IN c THE ASS ei * — 2 3 >< ay. + Land 7 * - 
A 1 1 * 8 * 3 2 


Wr 


2 — es ES ets 


. 2 pdt 22 — 
— — 2 r 2 4 * s 
— * x - 23 * % * , 


ar ry rt pn 4 


- 2 2 

. = , wm rr 2 — 8 

« = = > , PP TT TE oa a IEEE CO IE ST In ̃]⅛ » ” 

— — 9 2 — A . i et. 2 5. r 1 2 — >. — en 3 IL - 
3 3 = - . 7 n at ape nod MER rt x bt r P 
N - 2 "I 2 n a n I — 8 . * . 2 2 & - £4 7 : IE SD — 2 2 —— q 
— — 7 *. 2 — 3 9 2 - — — — Tx" CIENCY & 2 . 5 8 7 2 2 

! ** I-AA me F C . c „ . _ by = 
o _— Cn 3 8 = va 755 4 \ — 4 2 — 2 x 2 s — os 4 

2 : * , hy a - : "fe - d \ 5 = * we * — — - — 4 T 

I * g wil; 2 : EEG ono ; N 2 : — - SEX - — Re RT © > <4 0 

2 — oor pace Wor woes 9 Ta . . 2 — — 5 5 hs —— — — : N — S > <.- 
— 2 — 6 _ 1 8 3 > Ins - , _ x 8 k i ab . — Z p — — <= 
4 — * * 8 ad — 8 ' : : - Ry T. — 5 — 3 Mt ' 2 < 2 . 2 ; _ : 

: wy ; 1 - => 9 * = * T - 4 . 
5 : ” muy ——— <> — 3 — 7 A . 
g * — 5 2 I ; 5 | — | g ; 
— _— POE and — —_——_— — —_— — ; . p 
— — ow 2s — —— - — * bs __ — — —— 

p — — 22 — — ** -4 ——_— * —_— _—_— $4 44.4% as — IE — - 

- jo en — 

2 — —— — — >. - : — — - : — 

— — 8 = . - 
LE OTE 


, 
er” eee 


; Wo — —— tres eee — — __ * 
— a — — 
* 
3 


x 1 — 
. —᷑—⸗ EIDOSIHIEN 
4 = * 


caves ies ee 


W 
. x 


- r 
— 


_ — 2 


x A 
IP ** — 
—— — — £ 


2 „„ . 
A — — * 
* : _ 

* — — 


_ _ 


66% CA S 
were never rated; and the Ms had traced 
the uſage as far back as the year 1927. As to 
the returns, the committee would obſerve they 
varied; and if ſome ſhould be produced which 
deſcribed the electors to be thoſe who paid ſcot 
and lot, Mr. Brough had ſigned one himſelf, 
where the deſcription was in the terms of the 
charter and reſolution, and declared che right 
to be in thoſe who pay or ought to pay. He 
truſted, therefore, that the committee would 
not feel that averſion ts enter on the queſtion of 
rateability, which other committees had felt in 
ſcot and lot boroughs ; as the opinion of many 
able lawyers which had been ſtated, the con- 
ſtant uſage of the place, and the clear and deci- 
| five language of the charter, proved that the 
| borough of Newark differed efſentially from that 
claſs of boroughs. _ 3 
Ihe caſe on the part of the petitioners being 
cloſed, 


Mr. Granam 


UF) It v was his duty to put chat conſtruction 
on the charter of Charles II. which had been 
adopted at the poll, and in conſequence of 
which, his clien: s had been returned. In doing 
this, he ſhould be juſtified ; in omitting the words 
of the future tenſe, which were merely indica - 
tive of a time to come, and then the clauſe 


would reſole iſelf into two members, 25 fob 
Duni. 


? * 


1 
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bunt, "thoſe who pay; ; et qui ; ſolvere debent, | thoſe | 


nerally uſed, do not in ſtrictneſs apply to thoſe, 


omitted, till the late ſalutary ſtatute of 17 


| theſe people ſolvere debent, though they do not 


them; fo that the ſolvere debent is put in the 
place of an enumeration of thoſe poſlible caſes, 


Who (as the charter is tranſlated by the reſolu- 
tion) ought to pay. His learned friends on the 
other ſide had contended, that theſe words dif- 
fered from that mode of expreſſion by which 
the Houſe of Commons had defined thoſe rights 
of voling which depend on being rated to the 


poor; but they differed only by a cautious mul- 


tiplicity of words : and in fact deſcribed, though 
with the tautology of a draftſman, that very 
right, which the Houſe, by its deciſions, though* 
perhaps not in the terms of its reſolutions, has 
declared to belong to ſcot and lot boroughs. 
The words 20% pay ſcot and lot, which are ge- 


who though entitled to be rated and actually 
rated, have not paid, becauſe no rate has been 
demanded of them; or to thoſe who have 
not paid themſelves, but a fon or a friend 
for them, or who having been fraudulently 2 


Geo. II. had no eaſy remedy to get on the 
rate. A conveyancer, in the time of Charles II. 
ruminating on theſe poſſible caſes, might lay, 
actually pay, and the right muſt be ſecured to 


bre tacite inſunt in che expreſſion 2/0 pay ſcot 
2 and 
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and lot. He begged leave to ſay, that the tranf. 
ation. of the words gui folvere debent, Who ought 


to pay, Was nat expreſſive of the original; for 
the. Engliſh. expreſſion. may mean thoſe who 
aught to pay from propriety as well as legal 
right; but the Latin, if accurately underſtood, 


-means thoſe whoare compellable to pay by law, 


and cannot be better tranſlated than by the word 


Hable, which is known to be a corruption of 


obligo; but indeed he might aſk, What mord 


obligation even could bind thoſe to pay who had 


inhabited the town for a number of years, and 
had been conſtantly paſſed over in framing the 

: rates? In the civil law, where the accurats 

5 meaning of law- Latin words is frequently to be 


found, debitores were ſaid to be thoſe, a quibu 


iii exigi pecunia potgſt (a) : the ſame ſenſe 


muſt belong to the verb debeo; and then none 
"caulk be ſaid to owe but thoſe who were com- 
pellable if reluctant to pay; a conſtruction which 


W. ould, apply to thoſe who were fraudulenty 
ö omitted, as ab his pecunia, exigi poterat, if the 


reden bad done their duty. His friends, in 
their anxiety to interpret their charter, had de- 
ſtroyed the ſenſe of the words gui ſolvunt, which 


were quite ſuperfluous, if all thoſe who ought 
to pay from their ſubſtance, had a right to vote; 


for then it would have been ne to have 
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aid chat the right belonged to thoſe qui ſolvere | 
debent vel debebunt. But it was argued, that 
the uſage of the place removed' the dificulty ; 
which he could by no means admit, There is 
no trace on the journals of any conteſt between 
1699 and 1727 ; which latter petiod is only re: 
membered by one witneſs; moſt of the others 
ſpeak of 51, 54, and the ſubſequent conteſts, 
and cannot be ſuppoſed to derive their informa. 


tion from the conteſt in 1699. Many of them 


are poor perſons, and could have had no 


| opportunity of forming an accurate idea of rhe 


right: accordingly it is impoſſible, from the 


whole of the evidence, to ſay what the right is, 


The generality of them agree, that twenty ſhi}- 


| lings rent is the criterion ; but they alledge that 
| that ſum originated in an agreement of the cane 
didates: others ſay, that ten ſhillings gives the 

| right as much as any ſum. Surely, in this un- 
| certainty, the pariſh officer is the beſt judge 
| who can, and who ought to pay. Accordingly, 

Mr. Heron ſays, the rate furniſhes a preſump- 
non of the right of voting; but he adds, the 


whole is to be judged of by the returning officer, 


| which would be a very dangerous power indeed 
in the hands of an officer, who is little more 


than miniſterial. The exerciſe of ſuck a power 


muſt lead to the greateſt confuſion ; for one offi- 


cer would make twenty ſhillings his rule; ; an- 


vp 3 other 


I | 
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other would not be ſatisfied with that ſum; 
whilſt another would admit thoſe who rented 
ten ſhillings, or even leſs. Cerxtificate- men 
might be rejected or admitted as they happened 
to ſuit a particular purpoſe; while ſtock in trade 
might be deemed aſſeſſable by ſome, though it 
Was a queſtion which the court of King's Bench 
5 would not decide, except upon the ſtrongeſt 
evidence of uſage. Heron adds, that the rate. 
ability gives the right, but tliat, he ſomehow fixes 
at twenty ſhillings ; yet a man who rents only 
ten ſhillings, may be more opulent and better 
able to pay than many who rent larger ſums.— 
He acknowledges likewiſe, that if a man were 
repeatedly omitted in the rates, he would be 
conſidered as incapable of paying; ſo that no 
1 ſettled rule. can be collected from his teſtimony, 
On the other hand, it is obſervable that the 
whole evidence in 1699, has a reference to the 
rates themſelves, or to the fraudulent omiſſion 
of perſons rateable. Some are ſaid to have been 
inſerted in the rates of 97 and 98, but fraudu- 
lently omitted in thoſe of 99 others paid for 
houſes not rated in their own names; and the fif- 
teen men of ſubſtance are ſaid to have been frau- 
dulently omitted from the rates (a). But could 
any thing be more wild than to conſume the 
time of the committee on ſuch topics, if all that 
was neceſſary to be done was to prove that 
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they rented ſome ſort of property; for not a word 
is faid of twenty ſhillings rent. That the rates 


alſo were lately thought to be of importance, 


appears by the conduct of Mr. Tomlinſon, Who 


carries his ſervant with others to tender money 
for their admiſſion. He truſted, therefore, that 

the committee would be of opinion that no bet- 
ter rule could be adopted to judge of the liabi- 
lity of voters to pay the taxes than the rates, if 
The pariſh officers were to be 


fairly made. 
preſumed to have done their duty by aſſeſſing 


| all who were capable to pay; and if they ne- 
glected that duty, were liable to a criminal in- 
formation, beſides the civil mode of redreſs by 
an appeal to the Quarter Seſſions and court of 
King' s Bench. He did not mean to ſay, that if 
many perſons of ſubſtance, and of property, 
were omitted in a rate, that circumſtance, joined 
with other appearances of fraud in the overſeers, 


might not be: ſufficient to induce a committee 


to enter on a queſtion of rateability ; and, per- 
haps, ſuch proof was offered to the committee 
in 1699; but when he admitted this, he of 


courſe argued, that when thoſe circumſtances 


were wanting, the rate muſt be concluſive-he 
felt great aſſurance that the ſame conſtruction 
would be put on the liability to pay in chis caſe, 


which had been adopted in the Weſtminſter 
caſe; and was happy that the opinion he contended 
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15 1 owing the conſtitution of Newark to be as 
| ſtated; it originates from the charter; and a fin · 


for had FP? y . * deribon of a ROY 
tleman in its favour,, who would be the laſt per, 


| a Ade te ptonounce a judgment which he did 
not entirely approve, This he meant to oppoſe : 
to the argument which had been drawn from the 
+ Peterborough caſe. There, the charter was not 
megtioned by the petitioners z they quoted the 


reſolution only; ; to which the obvious anſwer v Was, 


_ gular 1 inſtance 'of that kind cannot be applied 
"hd. other boroughs : : which was the eaſieſt way of 
getting rid of the objection. As to Mr. Simeon's 


1 


1 opinion of the right, it deſerved great relpect; 
but he could not be ſuppoſed 1 to have canvaſſed 
the queſtion ſo accurately as the preſent com- 


mittee; and his book might fairly be oppoſed 


by Lord Camden's opinion, if he were at Ui. 


berty to produce 1 it. He ſhould be able to pro · 
duce returns from 1678 to 1741 3 all of which, 
except thoſe which his friends on the other ſide 
had given in, deſcribed the elections to haye 


been made by the inhabitants paying ſcot and 


lot. The new idea of the right muſt, therefore, 
Have ariſen ſince, and may perhaps | have ori- 
mos fron Mr. Heron ona who was 


por deſerve the auen of the committee. 5 


5 p 
® 
— * * 3 4 
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. Evipzver for the Sitting Mewders. 


' Thirteen, indentures of returns were produced 8 bh 
between the 8th of February, 1678, and „ TY 
th of May, 1741, which were made between e 0 
he ſheriff of the county, and the mayor, alder- — 
men and others, witneſſing, that the ſaid mayor, - : 
Aldermen, and inhabitants, who pay ſcot ang 
lot within the borough, bad returned the ſeveral e ol 
member. x 
Fobn Wi lkinſor, "who w was e and had ben 1 | {Wh 
"two. years overſeer, faid, he underſtood.” be wu 
"right of voting to be in thoſe who belonged 89 
the town and paid the rates; but he could noee [ 
ſtate clearly from whom he bad collected his ͤ8 1 
information and opinion, not having red 
himſelf much with elections. Perſons of low 
circumſtances, whole ſettlements were in other 
* pariſhes, were never rated, except they pro- 
duced certificates; but 15 all times, perſons 
ſettled i in the town, and thoſe who brought cer- 
tilicates, were put on the rates if they deſired to . n 
be ſo, whatever their rent was there is no Oo. F108 
| Houſe 1 in is town which rents for. leſs than f 
* tw-enty ſhillings—he received two notices of ap- 0 
peal about ten days before the election; they. 1 f 
contained the names of upwards of two hundred 4 
perſons, many of whom had  figned ; an.appeal in 
| April, againſt the rate then made, after it was 
allowed by che magiſtrates. No rate was made ei 
: | between 
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298 2 A 8 E IV. 
between April and Auguſt; but after the elec- 
| tion, all thoſe who had ſigned the notice, and 
who either belonged to the town, or brought 
certificates, were put upon the Auguſt rate; 
but two of theſe afterwards requeſted to Is 


marked Poor again, and ſaid, they did not — 


| know. what they did when they ſigned their 
names. Several tendered the rate before the 
election; but the money was refuſed, as their 
names were not on the books. He declared 
; that he had in no inſtance, when making the 
Fates, either omitted to rate any perſon for the 
5 purpoſe of prevent ing his having a right. to 
vote, or inſerted any perſon for the purpoſe of 
giving him a right to vote; but had in all in- 


ſtances made the rate fairly and honeſtly, ac- | 


41 


cording to the beſt of his judgment, and the 


example of his predeceſſors. i in office. He was 


corroborated i in his evidence by William Smith, 
one of the ſenior overſeers, who faid, they co- 
pied the rates from the preceding ones, word for 
_ rword: upon which it was obſerved, that Mr. 
Tomlinſon had been overſeer, and therefore his 
nate muſt be allowed to be fair. But the wit- 
neſs explained himſelf, by ſaying that it was 
cuſtomary to make any neceſſary alterations. A 
Guido Clerk, aged 63, was born at Newark, 
fd bad lived there all his time ; he underſtood w 
the right to be confined to thoſe who are rated 
e e ee eee . 
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to the poor (a), and heard ſo from Dr. Wilſon, 
WO was vicar of Newark, and a very ſtrenuous Fil 
partizan of the blues. In the year 1754, he _ 
was employed by the Doctor to go into Derby- 
ſhire to procure certificates for-two men; in or- - 
der to make them voters, as they would then . 
be admitted on the rates; but the election 1 
coming on ſooner than was expected, it Wm 
impoſſible to have them rated; and they were 18H 
rejected, being conſidered as queries or muſh. _ 
rooms. He alſo remembered two other perſons mm 
who were put into houſes by the Doctor, with 1 
the ſame intention, about a fortnight before the = 
election; but as there was not time enough 1 ö 1 
put chem on the rates, they were alſo rejected; + 
another reaſon was, they were ſtrangers, and had 1 5 g 19 
not got certificates. He was then a friend to 1 
the blues, and in the Doctor's conſidence; but [4 1 
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had ſince changed, as he thought, to a better i 
party. On his croſs examination, he did not = 
appear to be poſitive that he had ſeen the books jab 
frequently referred to in 1751 or 54 ; but . 1 
he always underſtood the right to be as he had 
Rated. | 
Several other ne gerlered theira \pprehen- 
ſion of the right to be as above ſtated, and that 
they had earned lo from old perſons now dead. 
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55 (a) There: are no church rates in New ark; thoſs expencer = 
| den e by an eſtate. . „ 
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They alſo ſtated ſome inſtances of perſons whoſe 


votes had been rejected, becauſe they were not 


rated, The ſtatements being delivered to the 
| bois i in this Kage of the cauſe, '- 15 


Mr. ShrrnzRp 


Lo Said, that he had felt it his duty to make 

| the ſtatement for his clients as explicit as poſ-. 

_ fible; and he did not doubt but his friends on 

| the other fide ſaw the propriety, of doing ſo 

too: but perhaps they thought it more for the 
55 advantage of their clients to deal in general ex· 
preſſions; which might be the reaſon that they 

; contented themſelves with repeating the words of 


the reſolution, though the current of their evi- 


dence tended to introduce a very large conftruc- 
tion of it, and went in fact to prove, that every 
? perſon of every deſcription, who rented a houſe 
or land of the value of twenty ſhillings, had a 
5 right to vote. The evidence they had produced 


was indeed admiſſible, in as much as it was 
what. the witneſſes had heard from perſons now 


dead: but it was evidence which ought always 
to be narrowly watched ; as in ſimilar cauſes re- 
5. pecting rights of common, or of way, witnefles 


are always brought with eaſe on both fides, to 


relate ſome converſation with perſons deceaſed, 
they do not know whom, and met together for 
any purpoſe but that of diſcuſſing ſeriouſly 1 the 


right in queſtion. As little reliance could be 


—— placed on the circumſtance that ſome had voted 


whoſe 


whoſe names 885 not appear: 0 on the. rates 3.90 5 in 
every boro in the. kin gdom numbers vote Who 
have no right at all: and ſuch evidence, if relied 
on, would overturn all rights whatever. — His 
friends on the other ſide had made ſome little 
conceſſion in their argument; for though Mr. 
Douglas afferted a very ſtrong fact, that the rates 
were never uſed, Mr. Lane had allowed that _ 
they might be conſulted as a rule for one claſs 
of-voters. So he was willing to allow, in the 
language of Mr. Heron, that the rates were not 
| a criterion never to be deviated from ; for he 
had mentioned in his ſtatement, many deſcrip- 
tions of perſons, who though not actually rated, 
had a right to vote. He required no better 
proof of his ſtatement than the evidence of that 
gentleman, who ſays, That if perſons come into 
rateable property, and an election takes place | 
before the uſual time of rating, they have a right 
to vote. For why ſhould he Gs expreſſed him- 
ſelf thus, if what is contended for be true; 
that the rating is immaterial, and that poſſeſſion : 


is enough? He likewiſe extends the right to 


thoſe who were fraudulently omitted. But why 


advert to a fraudulent omiſſion, if it were unne- 


| ceflary 1 to admit! ? Theſe caſes, taken from their 
own witneſs, prove the general rule, that the 
rate is the criterion, till ſome exception can be 


pointed out. Nay, Tomlinſon, who ſays the 
| . right 
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right attaches to the occupation of property, 5 


found placing his: friends in ſuch a ſituation as 
to entitle them to be rated, and appealing 1 in 


their faovur, when they are refuſed to be put : 


on the rate. His conduct therefore contradicts 
his underſtanding ; and though he ſtates this 


| hereſy never to have been heard of till the miſ- 
ſion of the learned gentleman who decided at 
the poll, and of his friend who was ſucceſsful | 


in argument, a little light of reformation ſeems 
to have beamed on his mind before that ra, 


when he takes thoſe ſteps which he thinks ne- 
: ceſſary to ſecure the right. He truſted that the 
evidence for the petitioner, at variance as it was 


with itſelf, muſt be completely borne down by 
that produced by the fitting member. The 
teſtimony of Clarke is particularly deſerving of 
attention, as he has ſtared clearly the ſource 
from whence he derived his knowledge; he ſays, 


That he was the agent of Dr. Wilſon, whom, 
without offence to the other great men of that 


party, he declares to have been the greateſt 


blue he ever remembered. This champion of 


the party ſends his clerk to Derbyſhire for certi- 


ficates; which could anſwer no other purpoſe 
than that the certified perſons might thereby _ 
get upon the rate, ani be conſequently entitled 


to vote. Failing in that attempt, he puts others 


into houſes of bis own, in order that they might 
f | gain 


EWALK . 
gain ſettlements; ' which had no other connection 
wich the right of voting, than that he knew the 

overſeers would not rate them, except on thoſe 
terms. It is not uſual in boroughs to apply a 
nick-name to thoſe who are good votes; but 
the witneſs adds, theſe were called Muſprooms, 
and always holden to be bad. 3 
He was not afraid that any argument could 
bs buile on the the conduct of Mr. Foſter, who 
had faid that he canvaſſed perſons of all de- 
ſcriptions, for a candidate could not be ſuppoſed 
to diſcuſs accurately the rights of all he con- 
verſed with on a canvaſs, and was eager to 
make as many friends as poſſible. Mr. F oſter, 
however, had acknowledged that the rates were 
produced at his election; and if the proceed- 
ings of 1699, when it was neceſſary to under- 
ſtand the right accurately, w were looked into, 1 8 
would appear that the chief diſputes were about 
the forming of the rates; and that the petition 
of the electors came from thoſe who paid ſeot 
and lot.— The evidence then adduced, fully ſa- 
tisfied the words of the reſolution; for thoſe 
who were fraudulently omitted (the proof of 
which fraud was collected from circumſtances) 
were thoſe who ought to pay in eontradiſtinction 
to thoſe who did pay, becauſe they were upon 
the rates. But the conſtruction contended for 
by the other ſide renders the reſolution tautolo- 
8 5 gous, 
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384 c A S E iv. 
gous, becauſe it would have been enough to ave 

| ſaid, that all who ought to pay a right to 
vole; which words would Bens N have com- 
prehended all who actually paid. He could 
not help rejoicing that, in adopting this con- 
ſtrud ion of the reſolution, he was not deſtroying 
the right of the many to ſet up that of the few ; 
bot preventing a ſet of men from taking advan- 
tage of their negligence, and profiting by their | 
own wrong; for ſince the 11th of Geo. II. there 
is no man in Newark who may not get on the 
rate if improperly left out, or having done all | 
| he reaſonably ought to do, would not be thought 
by a committee entitled ro vote. It was ſurely | 
unjuſt therefore, that after having lain by ſo 
long without contributing to the public bur⸗- 
chens, theſe perſons ſhould row come forward 
to claim a public right. If there were any | 
who, though not on the rate, were in equity 
entitled to vote, they had been noticed by the 


att above mentioned, and had juſtice done them 3 


by his ſtatement, which extended to three claſſes; | 

- Furſt, Thoſe who were improperly omitted, and 
' had appealed to the ſeſſions; Secondly, Thole 
who were omitted, and though they had not 


appealed, had done all that the time would al- 


low: and Thirdly, Thoſe who came into ratea- 
ble property after the rate was made up.— The 
ſtatute ſcemed to be * for the expreſs pur- 


= 


N 
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pole ol defining thoſe. vague. ie * right, 
which the petitioners contend for, and which 

would introduce the greateſt abſurdity: for, by 

Mr. Nichols 8 act (a) thoſe who had paid the rate 
for five months, would be. excluded from vo.. 
ing 3! 3: but by the flatement. of his friends; they 5 bt 
would, be excellent, votes, becauſe they., ought ! r | 
to pay although they. inhabited. the town but a Til. 
week. The dificuky which this would impoſe = i | 

don the returning officer would be inſupport- 1 Wt | 
able; ; for he would be obliged to try, as many = 

appeals : as there were voters; and though n 1 
fell ons might have decided that a perſon, owing, | 
to his circumſtances, ought not to be rated, 
It would be argued at the poll, that the quantum 
of his property, or the poverty of his circum 
ſtances, had nothing to do with his right; and that 

the reality of his poſſeſſion was all that was to be 
conſidered, —He eſteemed it to be a conſiderable 
circumſtance 3 in his favour, that Mr. Douglas 

(hanwhom r hone was more. competent to find out - - 
an analogous caſe if any ſuch. exiſted) bad not 
been able to cite a ſingle authority 1 in favour of 
bis argument, and could not poſſibly. define the 
night which | he claimed for the, eleCtors, who 
were neither inhabitants paying {cot and lot, nor 
porwallers, nor any other deſcription known in 
the law of Parliament. On the other hand, 8 
was unneteffary for him to argue, that the in- 
tent of Mr. Grenville” s act was to ſimplify and 


(a) 26 8 III. ch. 100. 
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define as much as poſſible the rights of election; 
upon which principle there could be no compe- 
tition between the two ſtatements ; for if the 
committee ſhould be of opinion that the right 
of the borough was: ſimilar to thoſe which de. 
pend on the paying of ſcot and lot, it would 
| follow that the rate was to be taken as a crite- 
rion, not indeed never to be departed from, but 
never without good cauſe thewn to the commit- 
tee. He truſted, therefore, that the committee 
would, upon the grounds of ſound argument, 
good policy, and the evidence as produced on 
both ſides, ſay that thoſe only ought to pay who 
were liable to be compelled to pay ; and who, if 
= Had did pay, could do ſo with a legal effect. 


Mr. Dover as, in \ reply; 


Said, that there was no cauſe where, if the 
pr di were determined to catch at particular 
arguments and partial citations of evidence, 
there might not be a colour for deciding any 
way they were inclined; but he was confident the 

committee would take all the circumſtances t0- 

gether, and allow that ſcale 10 preponderate 
which upon the whole contained the weightieſt 

reaſons. He had felt himſelf mortified at hear- 
ing his ſtatement called unintelligible, as it was 
not haſtily drawn up; but being intended for a 


matter of record, bad been maturely conſidered, 
the 
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the. a alt of which ſtudy was, that it was found 
difficult to explain better in the commentary 
| what was ſo well ſtated in the original. There 
was this difference between the ſtatements, that 
that of the ſitting member contained a very long : 
comment ona. very ſhort text, and would require, 
in its turn, longer comments to explain it. In- 
deed he might ſay it was more than elucidating 
the ob ſcurum per ob/curius; for it rendered unin- 
telligible what was before clear and perſpicuous. 
He differed with his friend Mr. Graham, who | 
thought it the moſt material part of the argu- 
ment to explain the charter; for in his apprehen- 
ſion the charter had nothing to do with the 
queſtion, except from the preſumption that the 
Houſe probably meant to adopt the right as 
conferred by it. Neither was he inclined to ad- 
mit that charters were drawn by conveyancers; as 
they were known to paſs through the hands of 
| the crown-officers, were ſubmitted to the privy- : 
| council, and approved of by the chancellor. It 
had been ſaid by the preſent great authority in 
that high ſtation, in the caſe of Don and Lewis, 
that the worſt conſtruction and rhe laſt to be ad- 
mitted is that which rejects and renders nugatory 
any part of an inſtrument. Vet this conſtruc- 
tion was adopted by, his friends on the cther 
fide, 2 as the only rational one, both in explaining 
the charter and the reſolution. | As to the firſts 


— 


— - D. —— ICS — = - = i 
4 DIET == 2 TC IST . — 2 4 
88 — — <a oy, he — — r . ..... 22 ——— = oe DES 
* 2 2 "MEER INS. " — — — — 2 . 2 _ — — — — — — — — == ne In — — 
— 2 — - - — — gee _ — — — — VR. 5 wy — 4 = — - — by b , * Rn : = . 3 . — ; 
— = = —— —— I a — r — JOLENE ä — — 2 Sn = 4 
ZE —_ = _ . en == — — — I Ce EEG = —_— 
. . ͤ—. . 7 .. ens" ng — 7 I; == —— : — = 
— 5 — — 2 SECIS CEE I «- — I: = > = ES 
—— 
: neg 7 


= — I 


=> = : — - "y — — * 2 — . 
— — — — NS ks 
— — — — — — - 2 
ann 2 — — —U— cam ; — — — = 
4 - : = — — — Kg —— 
A 9 * — W Ewa * mT > 1 * 23 


. 8 OTE: * 2 8. * A 2 — * G7. 2 ; > — EET: - 
R N ” — 3 ae 3 HORS xr parted 5 => — — ny — D | : 
. ES — EF , = 8 43 15 1 + —. 11 ES Fan AY . 2 EET * k — BE — be — : ; og 5 = 
. =; 7 gat — — CY 3 8 OT. 22 * — 1 n — Þ b SR — > J : ; — ; — ; — ” pol * * 
— ou 8 — L — A = = — — _ - 2 — . 8 - 2 


n , 
4 5 Ll 
$i 15 
A 
. 

* 

LING | 
ii 
NG - 
+ 1 
| Tat 
* wk: 
NI. . 
1%." 4 
#3 | 

i 
00 * 2 
1 

4 

#1 

* 100 1 
* 15 7 
ME 

Fl 2043 

, 1 Y : 

= * — 

18 
1 5 
1 
1 
oF 10 
"it 
12 
16 55 
19 

e 

ry 7 
717 
1 
4.844 
14184 
MR 

* Fed 3:94 [ 
1241. 3 
N 

> Nine 

l 

& B38 

9 

45-68 
* KEY 

11 
N 
En 

mat 
ee 
Lo 

1 1 

1 
J 
„ 75 4 

r 
Finn 
\ [4 - [ 
i „ 

* 

£ 4.0 4 
+b+ | DEL 
1 N 

4 1 * 

' bill . : 

11 

1 

1 
1.37 * 

f 1 
PART 31 
C \ 

i N ( 

1 z - 

k 9 7 
t! 
e 

ie 

1 MS 8 
fy FRED 

E 73 

© B00 
#6 4 
. 
56 5 

!' $8 
BING 
Ann 
LI 
. 
6 
11 
15 
. 

4 ik 
wh 
: : 1 
155 
i i 
» % 95 

+ 5 
Mat! 

1 

K's At i 

1,7. RR 
. 4 

77 HIVE 

LIFT 1 

i Min 

WS! 

! BI 

nh 

4 Ht 
18 
PARENTS 

3.” 84 

21 30 
AJ 

„ 

1 go 

9 EH, 

& © PREP 
25 
0 1 

Pas (2. 

75 38 

1 Mt 

10 Pa 
7 
48 
1 
318 
L 
ob! 
$4 
hl 
to 

» = 
5 
: * 

1 

1 
vis © 
I» 2 
+ + 

1 

FIT” l 

Nr 

wn Ks 

hs BY 

ot 1 

„ 

3%, | 

+ i 

4 ! 

# 3 

8 
1 

e 

"vo * 

* bay 
fk bt 
*1 iy 

ay #11 

Nt 
A 

ith Kt 

2:3 $4 

=_ 7. 

LJ i} 5 
* WS 

1 

11 
Mt: 

34 +. 

75 
MW! 
1 
* 

Lu 
1 
2 
1 

15 

. 

9 4 
1 

11 

80 

1 

1 
1 $35 
{£4 
4 ; 

'# 
4 
þ3 
þ 3 
* 
— 5 
! ** 
* 

þ-4 
7 

b 25 

F #1} 

Fs 

p 24 

1 
1 
bl 
x 
954 
1 
205 
36 
71 


1 a 
* . 


c RESET 
Magn . 


: - F- 
on 8:5" P 
rare, Re rr: 1 SS 

- — 5 : 


Er 


« 2 SS 
r — — r 
a N 2 * r * —— - 
- * . 7 — A 


- 5 _ — . — r — 
LR. Ca or Feet OH - 
— = 
a 28 a — 2 g 
OY tr OD AR 


— 7 222 - - 
- — _ — ey />-</ggm gr —p——gg on — 


308 © A V © IV: 
they ſay the right is exactly deſcribed as it ex- 
iſts in ſcot and lot boroughs, and that the words 
debent vel debebunt ſolvere are merely tautolo- 
gous. But if it were ſo in pure Latinity, what 

could his friend Mr. Graham fay to the words 

of the refolution, pay or ought to pay, when he 
muſt ſee that in Bridport and Fowey, whoſe rights 
of election were determined about the ſame time, 


and in every other place, where paying ſcot and 


lot is the criterion of the right, the Houſe has de- 


ſcribed the right to belong to thoſe who actually 


pay ſcot and lot, and has taken no notice of thoſe 


who ovght to pay. He muſt contend that this 


expreſſion which ſeems anxiouſly to ſecure the 
right to an additional claſs of ſubſtantial houſe- 
L holders 1 is likewiſe to be rejected, not in a tauto- 


logous charter, but in a laconic reſolution.— 
The rule of conſtruction which he adopts is, that 


the words Qui ſolvent aut contribnent, vel ſil 


vere aut contribuere debebunt, only expreſs ſcot 


and lot men in future times; but then the pre« 


ſent tenſe muſt be taken to confine the right to 
thoſe who paid when the charter was accepted, 
though an election might not happen for year 
after; and upon this plan all che reſolutions are 
imperfect, as they only declare the right to be in 
thoſe who pay ſcot and lot; whereas they ſhould 
add, or f thoſe who hall pay at the | time of any 

futute 
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future election. On the other hand, the con- 
ſtruction for the petitioners is recon cileable with 
the words of this and other reſolutions, as it 


becauſe they are on the rate; and Secondly, Ta 
| thoſe who on a future and more accurate diſ- 


philological | diſcuſſion of the word debeo, the 
ſenſe of the verbal noun has been applied to 
the verb. But Stephanus gives many ſenſes to 
the word, by which it will appear, that it not 


voſſe, It is frequently ſynonimous to the Greek 


| as the French ſay Je dois diner. 
preſſions from Plautus, Debetis welle quæ velle- 


a juſtice's warrant, The word autor might juſt 
as well be applied to augeo, which has twenty 


fined to the meaning of cenſor; and no one be 
allowed to think except thoſe who filled the office. 
It cannot be proper to reſort to the claſlics to ex- 
plain Law Latin, any more than to the works of 
Racine and Voltaire to conſtrue Litdeton's Te- 


nures; 
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extends the right, Firſt, To thoſe who do pay, 


cuſſion of their circumſtances, ſhall be admitted 
to pay, and by proceſs be compellable to pay what 
they ought to have paid at- firſt, As to the 


only imports a duty, quod exigi poteſt, but alſo 
| an inferior obligation, as in the pliraſe debuit 


93, and merely ſignifies ſomething future, 
In the e, 


N . —— * * „ * 


mus, and hic neſcio quid boni debet eſſe, there is 
ſurely no idea of the compulſion which attends 


different meanings; or the verb cenſeo be con- 
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nures; Abb rule is rather to conſider how an 


Engliſhman, who was a bad French ſcholar, 


would expreſs himſelf in that language. Their 
conſtruction was allo at variance with itſelf; for 


Mr. Graham extends the claſſical ſenſe of the 


word debitores, to thoſe who are fraudulently 
omitted from che rate, or who come into rate- 
able property after the rate is made up; and adds, 
that as at that time they had no legal mode of 
redreſs, the charter might. mean to ſecure their 
right to vote. But it is evident that, if their 
names were not on the rate, they could not be 


compelled to pay; and were not therefore debt · 


ors from whom the rate could be exacted, 
which his definition requires. But bad as this 
rule of conſtruction was, he would admit that 


uſage was a more improper rule, provided the 


reſolution itſelf - Was unambiguous; he had 
therefore reſorted to it only as a mode of de- 
fence, ſuppoſing that the other ſide would ap- 
peal to ĩt. This difference was certainly obſervable 


between the two claſſes of witneſſes, that thoſe 
for the ſitting members came to narrow the right, 


and conſequently to render their franchiſes more 
3 nden Wh of He ”=u the ye 


p * 
* e 


5 Felt and many were ee and POE 


fore impartial., He could not help obſerving, 
00 it was ſtrange that Mr. Brough, who took 


the 
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the poll in 1780, ſhould have ſo bad a recol- 
were uſed. They were looked upon to be a eri- 
terion, ſays he; but whether they were ſed as 
ſuch, he cannot tell. But could they either have 
been looked upon, or uſed at all, when two 


hundred and fourteen voters polled, whoſe 
names were not contained in them (a)? The 


dence had proved, that che rates were made in 


minſter caſe, had been allowed to be an indict- 


(a) At that election 767 polled in all. 


Een as not to remember, whether the rates 


preſumption is fair, that as many would appear 
to be omitted in the years 1751, 54, and 74, 
were the rates of thoſe years to be found. As 
to Dr. Wilſon's conduct, it was eaſily explained, 
from the very circumſtance that thoſe perſons 
had been fraudulently kept from the rates, and 
a conſequent ſettlement for ſo long a time : for 
they might naturally to wiſh to remain, in their 
old age, in the place where they had ſpent their 
manhood, and inſiſt, with the Doctor, that he 
ſhould. procure them to be rated before they 
cared to vote for his friend. The whole evi- 


fraud of the law, as only thoſe ſtrangers were 
rated who brought certificates, or had ſome other 
means than the rate of gaining a ſettlement in 


ſpite of the pariſh officers. This in the Weſt= 


able offence, in as much as it was a fraud on the 
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poor of the pariſh where the rate is ſo. made; a 

hardſhip upon the individual, and his par iſh, 

which has a right to profit by a ſubſequent ſet. 


5 tlement, and a direct violation of the ſtatute, 


43 Elizabeth, which directs the tax to be levied 
on every inhabitant, and every occupier of 
lands and houſes. The committee would not 
therefore be diſpoſed to countenance ſuch rates, 
merely from the argument, that there might be 
an. appeal at the expence of thirty or forty 
| pounds from overſeers, who were known to be 
generally the tools of others, to juſtices who were 
known ſometimes to interfere in politics; tho 
it was true, that if thoſe juſtices, ſome of whom 
probably ſigned the rate, could be prevailed 
upon to ſtate a ſpecial caſe, the inhabitants 
might have their cauſe argued by all the King's 
counſel; and after a diſpurſement of five hun- 
dred pounds, might gain the privilege of vo- 
ting for twenty ſhillings. He ſhould not repeat 
thoſe arguments which had been urged almoſt 
ad nauſeam, that returning officers, who were 
ſworn to do their duty, had certain judicial 
powers entruſted to them by the conſtitution ; 
and he thought their juriſdiction, ſubject as it 
was to an appeal to the delegated committees of 
the Houſe of Commons, preferable to the other 
he had juſt deſcribed, where the obligation of 
JJC . 
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gn oath was not impoſed. The evidence before. 
the preſent committee, and that of 1699, eſta- 


bliſhed the cuſtom of the place to rate all pro- 


perty, though under twenty ſhillings a year. It 
might perhaps be a matter of prudence, and it 
had been proved to have been a matter of agree- - 
ment, not to rate leſſer ſums ; as the perſons rated 
would probably pay with one hand, to receive 
But the queſtion of expediency | 
| was not now agitated, and the obſervation could 
not apply to this borough, where every houſe 
bore that rent at leaſt, to which it was cuſto- : 


with the other. 


mary to extend the tax. 


The 3 ws deliberating, informed 

: the counſel, that they had come to the reſolu- 
tion, hereafter mentioned. Upon which, the 
counſel for Mr. Paxton and the electors, de- 


clined giving them any farther trouble, 


On Tueſday the 22d of Band the com- 
mittee informed the Houſe, by Mr. Henry Ho- 
bart, that upon the ſtatement delivered in by 
che counſel for the ſeveral petitioners, they had 


determined (a), 
That the right of election, as ſet forth | in the 


5 faid ſtatement, is not the right of election for the 


faid porongh of Newark. 


(a) For the ſtatements, ſee . page 274. 
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That upon the ſtatement delivered in by the 


counſel for the ſitting members, the faid com. by 
mittee had determined, be. fat 
That the right of decvion as ſet forth! in i {el 
_ faid ſtatement, is not the right of on for 2. 
the ſaid borough of Newark. be 


TP hat the faid ſelect committee Me 4% 
confidered the ſaid ſtatements, and the evidence 
adduced before them touching che right of cles. 
tion, had determined, 

That the right of cothig 1 members to ſerve in 
parliament for the borough of Newark, in the 
_ county of Nottingham, is in the mayor,  aldermen, 
and all the inhabitants Paying out and lot within 

: the ſaid borough. 
That the laid ſelef committee Have alſo de- - 
a 5 L 
3 William Crotby, Ely. 1s 1 elected, : 
Alſo, 5 . 
3 John Manners Sutton, is duly elected, | 
| &c. And alſo. 
3 hat the petition of William Paxton did 
not appear to the ſaid ſelect committee to be 
frivolous or vexatious. And alſo, 5 
That the petition of the eleQors, in his be- = 
Half, did not appear to the ſaid committee o 
be frivolous or vexatious. And alſo, 
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The Committee was choſen on Thurflay, the 


5th of April 1791, and conſiſted of the Tollowing 
members : : 


Right Hon. Henry Dundas, Chairman, 
Jos. Randal Burch, Eſq. 
William Mills, Eſq. * 
John Wm. Egerton, Eſq. 
Barne Barne, Eſq, 
William Praed, Eſq. 
R. S. Milnes, Eſq. 
F. Anneſley, Eſq. 
H. Burrard, Eſq. 
Viſcount Downe, 
' Viſcount AAA,, ---; 
Right Hon. Thomas le . 
1 e 1 


Nominee of the Wie 
Sir Gilbert Elliot, Bart. 


Nominee of the Sitting et 
Fn Anſtruther, Eſq. 


"Miele: Members, 
'Erancli Fane, Eſq. Hon, George Damer. 


Covunstr FOR Mr. Daun, 
Mr. Graham, Mr. Gibbs, 


Petiti oners, 


15 Hon. Cropley Ae. 


Count, 
Mr. Douglas, Mr. Dallas. 


2. Electors in favour of Aſhley. Z 
CoUuNSEL, 
Mr. | Wilſon, | 


B fle 


"= 41 


Of che Boro UGH of 
DO CHESTER. 


\H E petitions "Aimed, 
Lambert, the mayor and returning of. 
Fg had rejected many legal votes tendered 
in favour of Mr. Aſhley, and had admitted 


many perſons to vote for Mr. Damer Who 


had no right. 

: There i is a reſolution of the Houſe of 8 
mons, of the 18th of March 1720, in the fol 
lowing words 


« Reſolved, That the right of e bur- 


as geſles to ſerve in parliament for the borough | 


* of Dorcheſter, 1n the county of Dorſet, is in 


the inhabitants of the ſaid borough paying to 


“ church and poor, in reſpe& of their per- 


© ſonal eſtates ; ; and 1 in ſuch perſons as pay to 


66 church 


That : Robert > 
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+ church and poor, in reſpect of their teal 
& eftates, within the ſaid n * 


Nr. DoveLas; * 


r the eiten faid, That the nber 
for Mr. F. ane, whoſe ſeat was unimpeached, 
were 162 ; for Damer 1033 and for Aſhley 94: 
ſo that upon the poll there was a majority of 
25 for Damer ; but that 38 had tendered for 
Aſhley, which if added would make his mem- 
bers 116 and eight were improperly admitted 


co vote for Damer, which if deducted would 5 


leave him in a minority of 21. 
The principal queſtion meant to be agitated 5 
related to an objection taken at the poll, which | 
prevailed with the returning officer to reject the 
38 votes tendered for Mr. Aſhley. The objec- 
tion was not novel; ; it was relied upon in the 
year 1775 (a), at which time it was alſo contend- i 
ed that the words of the reſolution, giving the 
right to ſuch perſons as pay to church and poor 
in reſpect of their real eſtates, do not extend it 
to all perſons who pay in that reſpect, but only | 
to thoſe who reſide upon their property : dhe 
conſequence of which would be, that as there 
is · no real property in the borough except houſes, 
the right would in effect be the ſame as in 


„ (a) Seer Doug. 347. Cafe of Dorcheſter. mY 
„„ ſcot 


DO RC H ESTER. 
ſcot and lot boroughs. His friends on the other 


fide might perhaps fay that they are not to be 


blamed for attempting to narrow the right in 
oppoſition to the general words of the reſolu- 
tion, for that their conſtruction of it flows 


from the operation of the law itſelf; and for 


this purpoſe it will be ſaid that the ſtatute of 


Elizabeth, which regulates the poor rates, im- 
poſes the tax on the occupiers of houſes and 
lands, and that the owners, as ſuch, cannot be 
They will therefore argue 
that the Houſe of Commons, when it deter- 
mined-the right to be in ſuch as pay, muſt ne- 
| ceſfarily have meant ſuch as are bound to pay 


compelled to pay. 


in law. But though it is true that the landlord's 


name cannot appear as owner upon the rate, 
hat if he chuſes to pay the 
fax, the payment is legal; and any officer who 
refaſes the money tendered by the Hndlord, will 
The queſtion was 
tried in a cauſe from this very borough (4) 
ſhortly after the deciſion of the committee in 
the year 1776, as prepatatory to another con- 
teſted election; which is che time that the care 
of the poor is ua productive of theſe great 
The overſeers in chat caſe refuſed 


it is equally true 


de liable to be puniſhed. 


exertions. 


(#) King againſt Couzens, Doug Rep. in K. B. 
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juſtices; and that they muſt, have acted with 


gon HF 68 As E. VI. 
to receive the rate from the. 8 of che 
landlord of a particular houſe, becauſe he ten- 
dered it for his grandfather the owner, when the 
occupier was rated; upon which too Juſtices, 
who were preſent, ſigned a warrant. of diſtreſß 
upon the tenant. But their conduct was ſeverely 
reprobated by. the court of King's Bench, who 
would have granted an information againſt them 
if the affair had not been compromiſed,—Lord 
| Mansfield ſaid, There was no excuſe for the 


ia view to make a point to ſerve. the purpoſe 
of an election.“ His Lordſhip, adds, © In 
- «, many parts of England the Jandlord pays 
46. the tax for the tenants; and it was, fworn in 
that inſtance, that the landlord had paid 28 
rates; a proof of the uſage of the place, which 
> wall not eſcape the committee. The cuſtom 1 is 
fully juſtified by reaſon; for the tax falls ulti 
mately upon the landlord; becauſe it diminiſhes 
the value of his property, though it is directed 
to be levied on the occupier, becauſe he is the 
moſt oſtenſible perſon.— He was of opinion, 
that there is no ambiguity in the reſolution; but 
if the committee ſhould. be of a contrary opi: 
nion, the uſage, of ie place would be found 
to be in his favour: for he thould, be able to 
prove t that in the Jears 179 90, 62 10, 13, 20, 
LY 34s 52, 68, and 748 at all which periods 
© there 
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DORCHEST E R. 323 
there were conteſts in the borough, owners of 
landed property who were not occupiers had 
voted, particularly in the conteſt of 1720; 

Which gave riſe to the reſolution. The rates in 
this borough are made in a particular form, 
which orig nates from the nature of the right 
of election. They are divided into two parts; 
the" firſt ot which contains the names of the 
occupiers of landed property (for they follow 
the words of the ſtatute of | Elizabeth) p the ſe. 
cord,” thoſe who pay to church and poor in re- 
ſpect of their perſonal property. In the firſt —- 
diviſion of the rates, the manner of rating has 
varied. Sometimes the houſe is mentioned, 
without the name of either the ocupier or land- 
lord. © Sometimes the name of the owner ap- 
pears, which is not meant as rating him, but 
as deſcriptive of the tenement: for inſtance 
thus, . Clapcott“ (the owner's name) «in poſt 
« ſeſſion of Gillet,” For Gillet is the occupier; 
he is the perſon rated; and if he had paid the 
tax, it would hardly be contended that he would 
not have gained a ſettlement : yet the landlord 
will appear to have voted, becauſe he actually 
paid the tax. Sometimes the entry appears 
thus: © The occupier of A. s garden,” or * of 
«© the Crown Inn.” Here it will not be ſaid 
| * * or r the. landlord of we ian were rated 
1 496 1 9.30 Pig?” S105 > ad 
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and yet they voted. At other times the rate 


is thus aſſeſſed: The houſe in poſſeſſion of 


« A. B.—fo much ;” or the occupier of the 
<. houſe in poſſeſſion of A. B.“ which is a fin- 


loft; but the two others are extant ; and by a 
compariſon of them and the poll, it will ap- 
pear that, at the election of 1720, many 


ounmers not occupiers voted; which, together 
with the proceedings had before the Houle, 
the conſtruction he put on 


2 901 . 


would ef 
the reſolution, if it were as. doubtful as he 
thought it to be clear and unambiguous. The 
ſame uſage would be proved to have obtained 
- fince, by a ſimilar compariſon of the rates and 
| polls of the ſubſequent elections. 

Mr. Douglas having finiſhed, a queſtion arole 
between the counſel, as to which party ſhould 
give the firſt evidence; Oy be en- 
titled to the reply. The counſel for the peti- 
tioners ſaid, they would not relinquiſh the right 
of giving evidence to affirm the reſolution, if 
the committee thought it ambiguous. But the 


cCounſel for the fitting members ſaid, there was 


az 


gular expreſſion. Yet in theſe inſtances the 
landlords alſo voted. There are three pariſhes 
7 : in the borough; in each of which the rate is 
thus divided: The rate of St. Peter (one of 
che pariſhes) for the years 1719 and 1720 is 
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as yet no queſtion raiſed; which could only 


ariſe when they ſhould aver the reſolution td 
be equivocal which would entitle them to be 


firft heard. This was decided. by the commits 
tee reſolving that evidence ought to be adduced 


to explain the reſolution : + in conſequence of 


which Mr. Douglas proceeded with his caſe. 
I) he ſtatements being delivered to the clerk, 
they were found to be nearly in the ſame words; 


and echoed the reſolution (a). Upon which it 
was obſerved by the committee, that if they 
ſhould decide either was right, the queſtion of 
the right of voting might till ariſe again. But 
it was anſwered, that the parties might give in 
what ſtatements they pleaſed ; but the commit- 
tee might report the right to be different from 
both ſtatements. A propoſition was then made 
by the counſel for the petitioner, that the gene- 
ral queſtion of right ſhould: be firſt argued; and 
they ſaid the committee might direct this to be 
done, though the other fide ſhould- not con- 
ſent. The Bedfordſhire caſe, after the general 
election in 1784, and the Steyning caſe lately, 
were quoted as precedents in point. To this 
it was anſwered by the counſel for the ſitting 
| eee that a had a might: to n * 7 


IJ 0 a) See the report : at the nd of the caſe, | 
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f . whole 4 FP their adverſaries diſcloſed to them, 
before they ought to be called upon for their 
anſfwer; and alſo to make the whole of their 
defende at once. That the Bedfordſhire caſe 
was almoſt the only inſtance where a committee 
Had required the counſel to conduct their cauſe 
in any manner contrary to their own inclination.” 
And that a ſtriking inſtance of che rig of a 
pay, to reſift this application, occurred in the 
impeachment of Mr. Haſtings before the Houſe 
1 of Lords. They mentioned fome bad conſe.” 
quences which might follow, from the mode 
nov pointed out to the committee, "whoſe time 
might be conſumed i in the diſcuſſion of an ab- 
ſtract queſtion, when perhaps no caſe could af. 
terwards be made out fo which their deciſion 
would be applicable. And upon this principle 
any one ho wiſhed to ſpeculate in a maiden 
5 borough had only to preſent a petition, and 
procure the opinion of à committee on the 
ſtion of right 3 which would be extremely 
vexatious to che other party, and could not be 
agreeable to memt ders of t he LEO Com- 
5 mond. 2. 10 a¹ 4s 8105 L 40 2¹. | 
Tube committee took time to obere, 4 
decided; that the counſel were to diſcuſs the 
queſtion of right before they proceeded to other 
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Mr. Bond at been recorder: of Dorcheſter 
twenty years. He ſaid Dennis and John Bond, 


bis relations, voted in 1722. They had pro- 
perty in lands and hauſes which came to him; 


but never lived there fince they were at ſchool. 


Being aſked as to his apprehenſion of the right? 
he ſaid he never Was at a. conteſted election, 
but has frequently been in the borough at other 
times, and abways underſtood that the ozoners of 


real property, rated and paying, bave a right 10 


2 | had declared, litzee. he had been recoxder, that 


the rate c coul be ee kid n a the 


occupier. 


On the "es. Md. bn 2 Kid, hs 
en. 180 ein: he was * 


_ — a a ee to vote. There were not 


above two or three out- voters. But on being : 
he acknowledged that he did not ws of their 
having lived within the , borough. * The reſo- 


das to ten or twelve particular voters, 


lution gf that committee was, That ſuch per- 


„ {ons ho pay to, church and poor in reſpect 
4, of their; 2 eſtates within che borough of 


< Dorcheſter, in the county of Dorſet, though. 
« 20x bbc, er e, 8. weng ended to 


— 1 
rr SPREE 2 
1 * - — = = = 
—— 8 — 


— — — 
— 
- Eun, Poco ro er IG 
PPP 


E * 
e vote at the laſt election of burgeſſes to ſerve 
« in parliament for the {aid borough.” op 
- Three perſons delivered in a paper, con- 
_ taining an account of the compariſon of the 
different polls with the rate- books of the re- 
ſpective years (a); which was then propoſed to 
be read, to ſhew how many owners had voted in 
reſpe& of having Paid the rates that had been 
aſſeſſed on their property; but the committee 
propoſed to refer to the ſtatement only when the 
arguments of the counſel ſhould allude to it. 
: Theſe perſons were then examined as to the 
method they obſerved: in making the liſts. They 
aid, all the names given in were found on the 
mte for landed property. If A. B. 's houſe was 
rated, they looked through both rates to ſee if 
A. B. was rated by name in either; and where 
they found he was rated for other property 
(of which - ſeveral inſtances occurred) they did 
not mention him, as he might have voted 
in reſpect of other rates. They did not re- 
collect any inſtance of a perſon's being rated 
both as owner and occupier. If the ſame per- 
ſon's name appeared ſeveral times on the rate, 
as owner of different houſes (a few inſtances of 
which occurred) they only wrote his name once. 
The 'rate-books of the parith of St. Peter 
were miſſing till the year 17 34, and therefore 
could not be inſpeted. | 


(@) See the reſult of the compariſon at the end of the caſe. 
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3 d Rene 
One of theſe gentlemen, on his croſs-exami. 
nation, admitted that the firſt voter who ten- 
dered and was rejected, ſaid he voted in right 
of a houſe which was rated. But being aſked 
whether he perſonally was rated, he did not 
ſeem to underſtand the queſtion till it was re. 


n by the council for the 1 8 
The evidence n finiſhed, 517 50 
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3 Mr. Dallas, t 
13 ſumming it up obſerved, chat the 8 
| tion conſiſted of two diſtinet branches: z the | 
| firſt, it was agreed, required two qualifications. 
in the voters, inhabitancy and paying to church 
and poor.— As to the ſecond member of the 
reſolution, the qualifications are lkewife two, 
but a differ ence is obſervable 1 in the terms of this 
member of the reſolution; the words, ſuch ber-. 
ons being ſubſtituted 1 in the place of inhabitants; 
by which it is but rational to ſuppoſe the Houſe = 
meant to deſcribe A different - claſs. of perſons 
paying the ſame tax. The terms ſuch perſons 
who pay to church and poor, in their plain and 
popular | ſenſe. undoubtedly, extend. to all who 
pay; and he would aſk the committee, whether, 
if the Houſe had meant. to confine the right to, 


> # þ # 


* #&#, 


it would not have 0 a 7 or Ti ir. 

had meant to refer to the ſtatute of. Elizabeth, 

whether! it would not have introduced the word 
occupier 
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qrewpier- into the reſolution, inſtead of a more 


general expreſſion. The Houſe was at that time 
called upon to decide upon the ancient imme- 
morial uſage of the place, and cannot be ſup- 
poſed to have referred to what 'WAS compara- - 
tively a modern law, as influen cing 4 cuſtom 
which had exiſted for centuries before. But if 
the words of the reſolution were thought from 


their generality to be ambiguous, the three beſt 


rules of conſtruction would be, to conſider, 


Firſt, The ancient uſage of the borough; Se- 


condly, The circumſtanees of che caſe before 


the Houſe in 1720 and Thirdly, The cuſtom 


of the place ſince. By an examination of the 


| rates, it will appear that formerly, in point of | 


fat they were aſſeſſed on the owners, though 
they ought to have been levied on the occu- 


piers. In 1 700, Clapcott (an owner) was rated 
for his property in the poſſeſſion of Gillet ; at 
the poll of 1700, Gillet does not appear to have 
| voted; whereas Clapcott, whoſe name does not 
appear a ſecond time on either rate, did vote. 
In that year fifteen owners voted, who are rated 
in a fimilar way. The ſame number appear to 
have voted in 170 5: twenty-one in 1710, and 


twenty-four in 1713. So that it muſt be con- 


tended that theſe ſeventy-five inſtances are uſur- 
a 5 though it will be difficult to affic ien a 
eaſon for their paſſing unnoticed, eſpecially in 


1720, 
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332 K 8 E V. 
1720, when ſome alſo voted in the fame way, 
who would have been eomplained of, if it was 
chought that they had no right to vote. 
As to the conteſt of 1720, three things were 
worthy of conſideration, the poll, the petition 
and evidence, and the reſolution. As to the 
poll, beſides the circumſtance that (a) A. B. 
voted when the entry on the rate was 1 be occu. 
pier of A. B. 's garden; William Speke, the pe. 
titioner, is proved (by Pittman in 1775) (6) to 
| have been an out- voter, or non-reſident owner, 
though the witneſs was called to eftabliſh the 
contrary poſition. Pittman alfo acknowledges, | 
that ten other out- voters appeared on the poll. 


The petition was conſequently preſented by in- 


habitants, and owners not inhabitants, who 
agree in their mutual claims, though it would 

have been the intereſt of each claſs then, as well 
as now, to confine the right to itſelf, And it is 
remarkable, that their ſtatement of the right 


is adopted almoſt verbatim by the Houſe (c), 


ſo that it muſt be contended, that the out- voters 
who joined with the inhabitants, alſo referred to 


the ſtatute of Elizabeth; which would have been 


abſurd, as that ſtatute would have e LOR = 


=O ey claimed. 


©) 8 Churchill. 6 I a ah 


(e) 808 the e 19 Jonen p. 353» and I N 356. 


The 


th 


an 
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The petition in 1720 being read, it ſtated 
as right nearly in the words of the refolution; 
and contained a charge againſt the mayor that 
he admitted whom he choſe on the rate, ex- 
cluded ſeveral perſons unproperly, and rejected 
many owners of landed property who paid to church 
abd poor, merely becauſe they were not on the rates. 
From this petition, Mr. Dallas ſaid, the com- 
mittee would obſerve that the right was claimed 
by the owners; for that is the deſcription which 
one claſs of the petitioners give themſelves : 
and though there is a charge of miſconduct in 
not admitting feveral perſons on the rate, hat 
| muſt refer to ſuch inhabitants as ought to have 
been rated for their perſonal property; for the 
owners of landed property complain that they 
| were rejected on what they ſtate to be a frivolous 
ground of objection, viz... becauſe their names 

did not appear upon the rate. The petition is 
therefore ſufficiently unainbiguous; and as the 
Houſe. ſeated Mr. Janſon on thoſe votes which 
the- petitioners: complained were improperly re- 
jected, it is apparent that the Houſe muſt have 
adopted the ſame idea of the right as was ſtated 
in che petition; which is exactly the right con- 
tended for by Mr. Aſhley. It is alſo a ſtrong cir- 
cumſtance, that at the very next election, which 
happened in 1722, William Speke, the former 
champion of the out- voters, preſents himſelf, 

and 


— ets > 


. FELT by e CIs An LR LS —— As — — = 
3 EY —_ . Fr:... nt ag, 2 
r - K 


8 = OE — INS — 
REES — 8 Pact — . — — 2 gan” —.— — 2 - 
| 72 g 


4 id 
— 


. - 
— - — — 
. wy — 


A 
a — 
— er eee 


i 
8 
1 
1 
4 
4 
* 
it 
$ 
"x 
+3 
4 
4 
iv. 
E 
OS | 
1 
N . 
: 
$ 
* 
£ 
51 
. 
i 
ba 
II 
. 
1 
nd 
1 
W. 
3 
7 
LE + 
1 
19. : 
is 
£2 
: 


— 


„. pena — 4 


%% e GROEOg 


and is admitted on the poll. Jo There are beige 
twenty- ſix others, who appear by the rate to 
have voted as owners of houſes; and twenty: 
one are found on the poll, whoſe names do not 
1 appear at all upon the rates, either as occupiers 
or owners. Here were therefore near 50 perſons 
who, it muſt be ſaid, were admitted in the teeth 
of a reſolution paſſed but two years before. 
The ſame obſervation applies to the ſubſequent 
elections: and Mr. Douglas in his report of the 
| eaſe in the year 1775, ſtates, that the uſage | 
fince' 1720, was admitted to be in favour of 
the out- voters. At that memorable period, the 
: diſpute; was exactly a as now, between the out- voters 
the na- 
ture of their claim have maintained that the 
rates were the criterion of the right, while the 
former muſt have contended chat they had no- 
ching to do with it. But the committee muſt 


and inhabitants. The latter muſt from 


have concurred with the owners when they de- 


cided in favour of the ſitting member. Indeed 
were the rates to be adopted as a proof of the 
right of the owners of landed property, they 


would be placed in à very hard "ſituation; for 


they would have a right to vote by a reſolution 


of the Houſe of Commons, without having 


c any means of *enforcing that right, as they could 
not compel the overſeers to put their names on 
Mr. Pallas farther ſubmitted to the 


the rates. 
rea com- 


— 


4 


OY, 
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committee, chat the | caſe of the King againſt 
| Courens; ought to operate in his favour.—It 
was apparent that the juſtices thought the right 


of voting attached to the payment of the mo- 
ney, which was the cauſe of their refuſing it; 


and that circ nce could not have eſcaped 


the judges of the King's Bench, who, from what 


fell from Lord Mansfield, muſt have been we 
1 fame e 


2 


11 


a” 


Mr. Dallas Ae fniſhed, Mr. Wilſon of- , 
2 to addreſs the committee on behalf of the 
electors; but the committee, after acknowledg- 


ing that che liberty had ſometimes been granted, 


was of opinion that two counſel only ought to 


be heard on the ſame caſe: and obſerved, that 


order that the electors might have an opportu- 


nity of litigating the queſtion of right, if they 
ron oil to do ſo.— The petitioner's 8 caſe 


being a 


2 71 3 FA 4 \ i JEN 
. {i e 4 g l 


. MI. Granan, 


10 Noche e part 2 Mr. Damer ſaid, that ic the 


Te RAR ng os, 


ſucceſs 8 part of the caſe were 


to depend on exertions of induſtry and ability, 


he ſhould be apprehenſive for his client; but 


he felt himſelf emboldened when he reflected 
that the 


reſolu- 


a year was allowed for an appeal, princi pally. in 


xction he ſhould Put upon the 
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reſolution led to the eſtabliſmment of a right 
perfectly clear, juſt, and agreeable to the con- 


ſtitution of the country: whereas that which his 
friends on the other ſide contended for, was not 
only difficult to be defined, and anomalous 
to any thing before heard of, but likewiſe open 


to, and in truth inviting fraud. He obſerved, 


hat it is a general rule in conſtruing an ambi- 


guous ſentence, to conſider. attentively the 


leading features of it, if any ſuch exiſt. e 
reſolution of 1720, undoubtedly. pointed out 
two diſtinct claſſes of voters; but the em- 
phatical words of it were the paying to church | 
4d poor, which Mr. Douglas had congratiilated = 
| himſelf on not being obliged to confine to 
thoſe who were on the rates, forgetting that this 


was the conſtant rule in ſcot and lot boroughs. 


In thoſe boroughs the deſcription of the right 
is nearly fimilar to that under diſcuſſion. Vet 
in them, the rate is generally holden to be proof 

even of the liability to pay; a ſtriking inſtance 
of which occurred in the Newark caſe, where, 


though the reſolution expreſsly included thoſe 
who ought to pay, a committee of che Houſe of 
Commons determined to confider the rate as the 


criterion of the right to vote. Nay, in Dor- 
cheſter, that rule is allowed to apply to the firſt 
claſs of voters, the inhabitants. N ſhould it 


not 


\ A 
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not extend to the ſecond alſo? The reaſon 
aſſigned is the aſſumption of a fact which does 


not exiſt, namely tliat there is no property in 


the borough but houſes ; for the firſt inſtance | 
| that occurs on the rates is a garden, which may ; 

be the ſubje& of occupancy though not of in- 

habitancy. Why therefore may not the Houſe 
have imagined that the words ſuch. owners of 
landed property (taking that to be the ſenſe of the 

reſolution) might have a ſubject to ſatisfy them, 
and on that account have required that thoſe 
owners ſhould pay the poors rate, knowing that 
to pay they muſt occupy their property. The 
Houſe may have omitted the inhabitants in the - 
latter clauſe purpoſely in favour of occupiers ; or 
to prevent diſputes about houſes, which (though 


their owners had contributed to the tax) might 


be in a ruinous ſituation, or left under the care 


of ſervants, and therefore denied to give the 


right of inhabilancy, tho' ſtill the owners as oc- 
cupiers were liable to be rated. But then it is 
ſaid that the Houſe of Commons muſt have 
known that the owners could not appear on the 
rates as ſuch; and therefore the latter part of 
the reſolution could not relate to owners inha- 
bitants, or refer to an act of parliament poſterior 
in date to the commencement of the right of 


election. The ſame argument was urged in the 
Gale of Milbourne Port; and, from its novelty, 
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made a momentary impreſtion. % was ates 
in the Peterborough caſe, but has received a 


| latisfactory anſwer from Mr. Douglas, in a note 


in his 4th vol. p- 80; in which he gives many 
inſtances of boroughs where the right of thoſe 
who claim to vote is decided by a reference to 


the poor rates, though the rights of election 
are ſaid to be preſcriptive, and to derive their 


validity from immemorial uſage. And the com- 


mittee know that though theſe boroughs are 


ſaid to have immemorial rights, in contem- 
| plation of law, in reality many of them were 
1 conferred at a late period of our hiſtory. Had 
the Houſe of Commons faid chat the right 


was in thoſe who paid to church and poor pre- 


vious to the ſtatutes of Elizabeth, it muſt have 
attached the right to a mere voluntary payment 
which might be made or withheld at pleaſure; 
for Dr. Burn, who has given a very accurate 
account of the ancient mode of ſupporting the 


poor, ſhews that they depended upon voluntary 
donations; and that there was no compulfory 


tax upon either real or perſonal, property for 
their ſuſtenance. It is incredible therefore to 
ſuppoſe that the Houſe meant to ſay that all 
| thould vote who might throw a penny into the 
poor box before an election, and aſſert that they 


paid that, in reſpect of their real eſtate. But 


| if che Rarutes of Eliandeth are to be referred to, 


the 
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the occupier of landed property is the perſon = 
who pays the rate. And to ſay that the tax HY Wii 
ultimately falls on the landlord, and that there- N | bi 1 | j | 
fore he ought too vote, proves to much; as [F818 
upon that principle the landlord ought to vote l 
in all ſcot and lot boroughs.— The owner wen l 
he makes a leaſe, has in law only a reverſiorary * 9 
intereſt, which is not the ſubject of taxation. 
The immediate eftate is in the tenant, and there- __ ra. 
fore any payment by the landlord is voluntary, =_ 
in as much as he cannot be compelled to make r 

it, and in contemplation of law is a payment, 5 — 0 iy bh 
not for himſelf, but for the occupier. The an- = 
ſwer ro this argument ſeems to be, that if the 2 

Houſe of Commons had meant to refer to the r 
farutes of Elizabeth, it would have introduced e 
the word occupiers into the reſolution. But it 15 15 ; 
may be ſuppoſed without throwing any impu- 1 Wh 
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tation on the wiſdom of the Houſe, that the e 1 4 
technical words of an act of parliament did not 110 1 
occur, nor was it neceſſary to ſpecify who was "bhi! W 
0 pay, according to the operation of the aft: 
for the reſolutions in ſcot 4g lot boroughs do „„ | "30 
wor enumerate the pan, vicar, and every . 
cupier of land, houſes, tithes, and mines; who e: 10. 
ae enumerated in the act. If a different con- +8 
ſtruction were put on the reſolution, the con- UL. 1 if 
lequence would be, that every houſe in Dor- 
Cheſter would furniſh two votes at leaſt ; becauſe 
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the owner x Wirt by paying the rate in 110 pect of 


his real property claim to vote; while the oc. 


cupier would have a right to vote as an inha- 
bitant paying for his perſonal property. Nay, 
ſuppoſing a man to have ten daughters coparce- 
ners of one houſe, all of whom marry, their 
huſbands would be entitled to vote ten times for 


the fame premiſes; for the ſplitting act, as itis 


called, would not attach upon this caſe, as it 


aims only at occaſional conveyances of ſplit pro- 


perty; whereas the deſcent of property is an 
: operation of law, and it could not be fai! 


that a man got ten daughters, or that they mar- 


ried, for occaſional purpoſes. Another -ruinous 
= conſequence would be, that the inhabitants would 

be out- numbered by any perſon of large pro- 
perty, who, by the help of an active ſteward (he 


did not mean to inſinuate that the circumſtance 
had lately happened) would bargain with his te- 
nants, that he ſhould pay the tax; and then the 


property might a ſhort time before an election 
find itſelf tranferred to a number of his friends, 
whoſe intereſt (if they had any) would be kindly | 
managed by the great man's ſteward, and who 


would be ſent to the poll without knowing 
where their property lay. — Suppoſe the tenant 
had at firſt agreed not to pay the tax, but af- 


terwards ſenſible of his intereſt, were to break 
bs. 


— 
. eos ron 
—— 


— 

— = "= 
— So_—_— 
— — : — - 

2 


1 


DORCHESTER. „„ 1 
his agreement. Nothing could diveſt him of 
his right to vote; and all the owner could do, 
would be to take care to be more alert next 
time, and to tender the money before his tenant. | 
The right would thus ſhift from the land- TT: 
lord to the occupier ; and the overſeer might El i 
eaſily manage to receive the tax from which he 
choſe. It is alſo poſſible chat the tenant might pay 
one overſeer at one end of the pariſh, and the 
landlord another overſeer at a diſtant part. In l 
ibis caſe it would be difficult to ſay which had Wl 9 
the right: and this difficulty could never be ng 
gotten over, that the occupiers notwithſtanding . 
any agreement, could always be diſtrained 5 
vpon the landlord with all his exertions could -: - 
never get upon the rate; and his franchiſe (if 
in ſuch circumſtances it could be ſo called) 
would be liable to be defeated by the operation Wt 
of the law, or the voluntary act of the tenant. ff 11 1 
The rates were wiſely, therefore, thought to be Ni 
of ſuch conſequence, that in order to prevent 
the occupier from voting, his name was rarely 
mentioned, or at leaſt he was not rated in ſuch 
| 2 way that he could have gained a ſettlement 
of he had paid. "The ulage of the place 
proves, that the owners vote, if their names 
appear on the rates; and by no means that pay- 
ment is ſufficient of itſelf to give the right. 
Mr. Bond fays, Thar i in his apprehenſion, thoſe 
2 2 owners 
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342 58 A 8 E v. 0 
owners have a right to vote who are rated and 
pay. And accordingly from 1700, for many 
years, the owner was rated: afterwards the 
owner's name appears firſt on the rate, and is 
followed by the occupier's, and laſtly the occu. 
pier is firſt inſerted, and then the owner; ſo 
that the idea is found to prevail, that an owner 
muſt ſomehow or other be rated. But if it was 
[ impoſſible that an owner could be legally rated, 


it would of courſe follow, that he cauld not 


vote; and the committee would reject an uſage 


which was founded i in error. In anſwer to this, 


8 ſaid, that in the year 1720, 21 perſons 
are found on the poll, who were not corre&tly | 
rated: but the rates of one pariſh, of that date, 
and for ſeyeral years afterwards, are miſling ; ſo 
that it is very poſſible they were rated in that 


pariſh. It; is alſo ſaid, that Speeke, who was a 
petitioner in 1720, was proved by Pittman in 


1775, to have been an out-voter. But all that 


Pittman could ſay, was, that his name did not 
appear on two of the three rates; for which a 


very good reaſon might be given, namely, the 


not only with having admitted perſons on the 


1 rate who had no property, but alſo with omit- 
ting thoſe who had. The complaint againſt 


him is, that he uſed a rate corruptly made up 
as a teſt ; hut if che nee had thought 
V | that 
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chat the rate ought not to have been conſulted 5 
the ſimple change would have been, that he had 
followed the rate when it had nothing t. to 40 
wich the right of election. 1 wy 
It is however ſaid that in 1722, when the Wet , 
muſt have been underſtood, Mr. Speeke the out- 
voter preſented himſelf and was received. But 
in chat year, his name appears upon the rate 
thüs: “ The occupier of Mr. Speeke's Wo 
. Houſes,” And though there are ſome other 
names on the poll, which do not appear on the 
| rates extant, ſuch irregularities frequently hap- 
pen at elections without being diſputed, if the 
numbers are otherwiſe deciſive. At all the ſub- 
ſequent conteſts it is true that many owners 
voted; but moſt of them appear upon the rates 
in ſome ſhape or other. Nay, ſo late as 1774, 
George Brown, the firſt out-voter objefted to, 
was thus on the rate: George Brown in the 
occupation of A. B. ;” 1o that the ſame idea 
prevailed, that the owner muſt be rated. Is it 
poſſible on any other ground to account for the 
conduct of the ſitting member in 1775, who 
would appear by an opinion, which he held 
in his hand, to have conſulted two very able 
lawyers, in what manner the owner could ap- 
pear upon the rates, ſo that the occupiers might 
not be aſſeſſed, and yet that the rate might not 
be 8 from, as informal. The Com- 
2 1 mittee 
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mittee ill find that, in 1772, the aſſeſſments 
were made thus: the occupiers of 4. B.'s lands; 
A. B. being the landlord. In 1774 an 5 
ation was attempted, by inſerting the owner 
thus: The owner of X. Z. (the tenement) ; but 
this form was appealed from and altered, by 
order of the Juſtices, to the occupier of X. T. 
(the tenem ent) in poſſeſſion of A. B. (the land- 
lord); which mode had been tormerly uſed; 
but this order was quaſhed by the King's Ranch 
In 1776 che rates will be found thus: the oc 
pier of the houſe in Poſſe 2 on of — — not 
naming. the owner, but 1 it open to 
prove who might be the owner afterwards. In 
1781, ſome owners were ſtill interſperſed i in the 
rates; but their names being removed, none had 
ſince appeared there, ſo that the attempt to pro- 
cure them to be rated, was not abandoned till 
the very laſt; and it was not till now that the 
bold aſſertion was made, that the rates were im- 
material in fixing the right of the vote. | 
As to the King and Couzens, the judgment 
in that caſe was highly proper; it was a moſt 
oppreſſive abuſe of the powers of the law, to grant 
a warrant of diſtreſs upon the tenant, when the 
money was actually tendered. Lord Mansfield 
ſays, the Juſtices ought not to have enquired | 
who had. the rate, and adds that the landlord 
frequently 
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frequently pays for his tenant. So in the preſent. 
caſe, if the landlords paid the tax, they alſo 

paid it for their tenants, as they could not be 
compelled 1 to pay it for themſelves. The Com- 
mittee would reject the uſage of cheir voting, 
if it was ſeen to be mingled with an error which 
mult poiſon its legality. In the Oakhampton 
caſe, a cuſtom of ſome ſtanding was proved; of 
_ conveying freeholds, a ſhort time before an 
election, for the purpoſe of multiplying votes N 
but the Committee rejected an uſage, which they «| 1 
| thought to be radically. bad; ſo in Newark, the | — 7 
words of the reſolution extending to thoſe who; _- i 1 
ought to pay ſcot and lot, a number of perſons 5 th 1 i 
who in truth were not proper objects of a rate, e 
and were therefore omitted, had frequently ben 1M 9 
allowed to vote; yet chere, the Committee from —_ 
the. neceſſity of the caſe, decided that a liability. 
to be rated was a neceſlary qualification, and 
that it was abſurd to ſay any ought to pay, who. 
could not be compelled to pay. Many in- 
ſtances might be given where uſage from the 
length of time, during which it had ſubſiſted, 
had acquired a degree of conſiſtency ; which 
however, was completely diſpelled when the law 
was found to be againſt it. He had ſubmitted to 
diſcuſs the uſage i 1n the preſent inſtance, becauſe - 
he was unwilling to draw the invidious impu- 
tation on his clients, that they wiſhed to ex- 
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clude the eee! but he had been 


all along of opinion, that the reſolution was ſuf. 


ficiently clear to explain itſelf, if the law on the 
ſubject was attended to for a moment; 3 he hoped 
: the Committee would not decide i in favour of 
| 4 claim as fingular as oppreſſive; nee every 


one had heard of honorary freemen and hono- 


rary burgeſles ; but honorary feet and lot men 


PEE: not Joy known to the conſtitution. | 


| Evidence for the Sinting Member. | 


Mr. Strickland, town-clerk of the borough, 
Me, prove the appeal in 17755 againſt a rate which 
had been made upon the owners. The order . 
the Juſtices was, that the owners names appealed = 
- againſt ſhould be ſtruck out, and in their room 
be inſerted, the occupier X. Y. (the tenant) 


in poſſeſſion of A. B. (the landlord) ; but by an 


order of the King's Bench, on the morrow of | 


the Aſcenſion, 16 Geo. HI. the order of the 


| ſeſſions amending the rate was qualhed ; but for 
what reaſons did not appear. The rule was on 


the motion of Mr. Mansfield. Mr. Strickland, 
on his croſs examination, ſaid his father reſided 


at Piddle Town, but voted frequently at elec- 


tions for Dorcheſter, having a Houfe there, oc- 


cupied by a tenant. He alſo mentioned other per- , 


ſons who had voted, tho? they did not refide in 
the boroughs but he did not know whether they 


| were 


* 
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were rated at all, or in what manner, or wheth ne 
the rate was paid by the landlord or tenant. - 


Another appeal was proved to have been 
made in 1780, on two grounds: iſt, That 
pinetecn perſons who were rated as owners, 


were not owners, or ſettled in the borough; 


24ly, That feveral owners were omitted, T he 
appellants were not relieved upon the firſt 
ground, but were upon the Toms, by having 


5 their names inſerted. 


In 1787, fifty · one o owners names were inter- 
ſperſed in the rates thus: the honſe of A. B. (the 
| owner) in the occupation of C. D.—or thus: the 
| bouſe of A. B. or the occupier thereof for the ſame. 


This was done in the mayoralty of Mr. Tem- 


pleman, who was agent to Lord Shaftſbury ; 


and was an alteration from the immediately pre- 
ceding rate of 1780, where the occupiers ap- 
| pear to be rated thus: Anne Apple for her houſe, 
or, for a houſe in her occuparion. 


The two opinions, mentioned by Mr. Gr 
ham, were then admitted to be read ; Mr. 
Douglas ſaying he conſented to every thing, ex - 


cept the truth of the doctrine they contained. 


The caſes ſtated the reſolution of che Houſe 
in 1720, and obſerved, that the determination 
of the committee in 1775, was agreeable to the 


ancient uſage of the place; but that it might be 


inſiſted in future that the owner ought to ap- 


Per e on che rates, which was difficult to be ef. 
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fected r with law. Mr. Mansfield 
and Mr. Bearcroft were therefore requeſted to 
adviſe, which of five or ſix different modes was 
leaſt exceptionable for the form of the next 


rates. The opinions differed; one of chem 


preferred rating the owner, as that would give 
moſt colour to the right, and ironically hinted, 


that the rate muſt be contended to be on the 0 0 
cupier before the ſeſfions, and on the owner bes 3 


— the committee. TE $1651 


The committee obſerved; 1 the; objec. 
if thoſe who took the opinion of counſel, was to 

get the owners on the rate in ſuch a way, that 
the occupiers might not be aſſeſſed, and yet. 


that the rate might not furniſh matter for an aps 
peat wy 0 its Gy: 5 : 


0 cloſed, 


Mr. Grass 


— N — 


5 Addreſſed the. committee; but: as is 1 
ſarily went over the ſame ground with Mr. Gra- 
ham, it only remains to obſerve, that he put 


che caſe of a tenant in poſſeſſion, holding under 


a tenant for years, who holds under a tenant for 
life, whoſe eſtate is demiſed to him by a tenant 
in fee, and aſked, Which of theſe would have- 
the right to pay in reer of bis real eſtate? or, 


il 


21 he whips: for the firing member being - 


DORCHESTER uo 


if each paid one of the four occupiers, which 
would be entitled to vote? As to the conteſt of 
1722 (the report of which is contained in 20 


Journ. p. 135) he obſerved, that the allegation 


1 the petitioner was to add eight to his poll, 


four of whom were rated, and four left out of the 


rates to prevent their voting. From that period, 
till lately, many out- voters have been kept on 
the rates. In 1774, one hundred and ſixty- 


three out- voters voted, only ſixteen of whom 
were in the intereſt of Chapman the petitioner ; : 
ſo that had they all been ſtruck off, as the peti- : 
: tioner contended they ought, a larger majority 
than fix (as ſtated by Mr. Douglas) would have 
remained for the petitioner. But great ſtreſs 


was laid on the circumſtance that many of theſe 
were rated; and it was faid by the counſel for 
che ſitting member, that though they could not 


be legally compelled to pay the rate as owners, 
yet if they did not appeal within the limited 
time, they could have no remedy. againſt the 


rate, or recover from the pariſh en money 
which they had paid. 


All therefore that the committee neceſſarily 
decided was, that perſons ſo ſituated had a 
right to vote. But from this deciſion, it would 


2 ſeem that the payment, whoever 1t was made by, 


ting; 


muſt be n to be made in 1 reſpect to the ra- 
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250 c A8 1 
ting; and conſequently as the rate is upon the 


oceupier, the payment is for him. That this 
was the Opinion of the ſucceſsful party, is evi- 


dent from the caſe ſubmitted to counſel, —He 


admitted that there was a contradiction in re- 


quiring the owners of landed property to appear 5 
on the rate when they had no right to be there. 
But that only proved that the uſage was, pro- 
Perl 1 peaking, abuſe ; and that the owners had 
no right to vote. He thought the abſurdities 
of the other claim would bo. toon to be e infinitely 


N 


Mr. Dover As, in rants. 
Said, ＋ hat been his learned friends on the 


other fide had maintained, that the words of 


the. reſolution muſt neceffarily have a reference 
to the ſtature of Elizabeth, and that no perſons 
could be ſaid to pay to church and poor, except 


thoſe who pay under the obligation impoſed by 


that law. But if that had been the intention 
of the Houſe of Commons in 1920, it would 


have done well to have uſed the words of the 
ſtatute, an omiſſion which is but badly accounted 
for, by ſuppoſing that the law was better un- 
derſtood now than it was a century neater the 


time of its enactment.—If ſuch alſo was the 


interpretation of his friends, why did they not 


limit the right of the ſecond claſs of voters 


exprefsly I 


DORCHESTER git 


- exprelsly to the occupiers of houſes ? For this 


no reaſon could be given, but that they knew 
ſuch a ſtatement would be contrary to the uſage 


of the borough, the reſolution of the Houſe of 
Commons, and the deciſion of the committee 
in the year 1775. He truſted the Houſe would 
not be preſumed to have been ſo ignorant of 
the law, as to have imagined that owners of 
landed property could be rated; though it had 


5 declared that ſuch perſons ſhould vote, if they 
paid the taxes. But ſince the preſent commit- 


tee bad called for the evidence of uſage, in 
order to remove every ſcruple of doubt, 
that ſtatement of the right in 1720 deſerved 
the moſt conſideration, which was ſ ucceſsful.—- 
It is probable that counſel were conſulted then 


as well as afterwards, tho' from a different mo- 


tive than that of ingeniouſly evading the low. | 
| Theſe muſt alſo have miſunderſtood the ſtatute 
of Elizabeth, if they thought it applied to this. 


borough z for they do not mention it, but on 


5 the contrary aver, that perſons had been im- 


properly rejected at the poll, merely becauſe 


they were not upon the rate, although they 
were undoubted owners of land, and paid the 
taxes. The right as thus ſtated, was ſupported 
by evidence, and confirmed after a warm con- 
teſt, It is ſaid, however, that Speeke was not 


proved to be an out- voter. But Pittman, in 
. * 
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1 77 32 5 "That he. did not pains him : and 
in the rate of twenty-one, he appears as an 
owner, his houſes being in the occupation of 
others. Now, being a man of fortune, it is 
neither probable that he would have been 
thus mentioned in the rates, if he had been 
rated for his perſonal property as an occu- 
pier, or that he ſhould not have been known 
to Pittman if he had reſided in the borougb. 
The uſage therefore agrees with the opinion of 
Mr. Bond, and with the plain ſenſe of the 
| reſolution. That gentleman ſays, That the 
owners of real property rated and paying, have 
a right to vote; which is undoubtedly true. 
But taking his whole teſtimony together, it is 
apparent that his underſtanding of the cuſtom 
is in favour of owners paying. And whether 
this be uſage orabuſe is immaterial, if there be 
any truth in the maxim Cummunis error facit jus. 
If the particle and be removed (which may be 
an error of the clerk's) the ſentence will carry 
this meaning, That owners of real property, 
which is rated, if they pay the rates, have a 
right to the franchiſe. He knew that the owner 
could not be rated; but he knew alſo that it 
Was a matter of contention between the land- 
lord and the occupier, who ſhould. pay the tax; 
with which the public who was to receive it, 
was Very. little intereſted. | Numbers of out · 

voters 


DoR CH EST ER. 353 


voters have accordingly been found on every poll, 


bat not one inſtance of their being rejected, 8 


and acquiefeing in the meaſure. In 1974, there 
were no leſs than one hundred and ſeven, whoſe 


names were not at all mentioned 1 in the rates. But 


if their names had appeared in the courſe of an 


awkward entry, that could hardly be contended 
to be a rating of them, or to have the effect of 


defeating the rating and ſettlement of the te- 


nant if he had paid the tax. The right of the 
owners was confirmed by Mr. Pittman himſelf, 
and corroborated on the preſent ſtruggle by Mr. 
Strictland, and even by the opinions which had 
been read: for Mr. Strictland has told the com- 


mittee, that his father and others voted, though 


they did not reſide on their property; and the 
caſes laid before counſel ſtate the determination 


of the committee in 177 55 to be in favour of 


| the uſage, though they are apprehenſive, as they 
fay, chat the owners may hereafter be required 
to be put upon the rate. Had the anſwers to 


thoſe caſes been other than they were, an argu- 
ment ought not to be drawn from an attempt t to 
overturn the law. 5 | 
. Conſiderable ſtreſs, however, has been laid: 
on the inconveniences which would follow from 
a deciſion in favour of the landlords ; and it 
has been ſaid; that ſeveral perſons would thus have 
iht to vote for the ſame premiſes. To this 
A a he 
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he might anſwer, that the queſtion of conveni« 
ence could not be ſaid to be before the commit- 

tee: but | whoever might have the right to 

vote, only one could in fact exerciſe it by 
che ſtatute of William III.; and it was of little 
conſequence to the public who he was. In 
Scotland, we find that the tenant in fee and 
the life · renter vote for the ſame eſtate, not in · 


| Ukted at the ſame time, but either in the ab- 


ſence of the other; ſo here any of thoſe who 
had an intereſt in the land, would, by paying, 
exclude the others and acquire the right to vote. 
It could not happen that all ſhould pay, be- 

_ cauſe the overſeers divide their labour by col - 
lecting the tax in different diſtricts. Each of 
them therefore would very well know from 
whom he was to receive the rate, and could not 
without a fraudulent motive receive it from the 
occupier, when he knew the cuſtom of the 
place and the agreement of the parties to be, 
chat the landlord ſhould pay it. Neither could 
the tenant without a breach of his covenant 
attempt to pay the tax; but if he did; the 
landlord had himſelf to blame for truſting a 
perſon who was capable of betraying him. The 
owners had indeed ſhewn an anxiety to get on 
the rate; but that was previous to the diſcuſſion 
of the King and Couzens, when they imagined 
Kar would not be allowed to pay, except they 
were 


their anxiety ceaſed. 
upon the Houſe of . Mr. Speke, was a rate upon 


him ; but this he apprehended to be merely a 


deſcription of the tenement, for otherwiſe Mr. 


Speeke might be ſaid to be rated many years 
after his death, as houſes in boroughs are ge- 


nerally known by the name of the original own- 


er, —Mr. Douglas then entered upon the New- 


ark and Weſtminſter caſes, which he contended 
to be inapplicable to the preſent queſtion, and 


concluded with ſtating that he did not aſſert 
that a mere voluntary payment of any ſort bes 
ſtowed the right; but that an out-voter mult 
prove his -property to be rated in ſome perſon's. 


name, that it was Bon fide ans and that he paid 
we m 


Reſolution of the Committee: 


The 8 after deliberating, informed 


the counſel that they had FAB the that oꝛon- 
ers of landed property, though not inhabitants of 


the borough, and though their names did not up- 
bear on the poor's rate had, a right to vore if 


they paid to church and poor {a}. Whereupon 


the counſel for the petitioner, propoſed to qua- 


"Or See the report at the end of the caſe, 8 
Aa 2 li 
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were rated. Since that deciſion, A ſaw that 
a tender of the money could not be refuſed, and 
It was ſaid that a rate 
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1 3 5 6 CLK AE S G90 | 
y Mr. Pickard the firſt voter, ohe was re- 
jected; his conveyance was produced by Mr. 
= Templeman, WhO was a ſubſeribing witneſs; NR 
Vas a leaſe and releaſe of a houfe, and conveyed 
= An eftate for life from John Trenchard, Eſq.— 
= The premiſes appeated thus upon tlie rate ; 
"The Houſe in Poſſeſſion of "Elizabeth Read, who 
Was the tenant. The witneſs: was ſteward to the 


voter, and received the rent of the houſe for 1 
him; he tendered and paid the rate to the over- 1 
ſeer for Pickard, but was refuſed a receipt for t 
for him, which he apprebended was owing t to the t 
receipt being aſked for the c owner, and not for & 
the occupier ; ; ſuch receipts were uſually given 4 
kill lately. On his croſs examination he ſaid, ti 
he paid the rates for 30 or 40 houſes belong. 1 
ing to Lord Shaftſbury, to whom he was ſtew- b 
ard; 2 great many had been granted out for Tak 
"Tives by the preſent and late Lord, with which el 
(excepting 3 or 4) he had no concern. Between th 


20 and 30 had been ſo conveyed within theſe 
: tho years, t the greateſt part a about twelve months 
480. Since! Lord Shafibury conveyed away 
"his Property, b he has had no concern with it; 
""he never accounted for the. rates with thoſe who 
paid them (as agent to his Lordſhip) or in any 
other capacity. The agency « of the houſes wi 
divided between him and Willis, who died 


key. Being afced if he had received Willis's 


accounts 


D 0 R 0 H E 1 R. 
rnecounts from his executors? he ſaid he had; 


357 


but returned them three, weeks afterwards, 
a8 they were ſo confuſed, he could not under- 


ſtand. them. Being aſked whether the grants 
made by, Lord Sbaftſbury, were made bona 
fc, or whether they were merely colourable 
for the purpoſe of conveying votes? he declared | 
de bona fide, and that the conſide- 
nation money was ſettled by him, according to 
the real value of the eſtate, without any implied 5 
ruſt; —He acknowledged that he did not think 


they were n 


1 


1 


the grantees would have purchaſed, if che privi- 


lege of voting had not been annexed to the 
eſtates ; but he ſaid many « of them declared at the 
time che deeds were executed, that they would 
>. Not take the eſtates, except they were at full li- 


berty to act as they choſe. He ſaid the rents 
reſerved, were leſs than the annual value of the 
eſtates, becauſe certain fines were ſtipulated, and 


the Manes paid the taxes and repairs. 


. 115 


Mr. Peter 7 e 8 "ah was as follows : & 
"he voted for a tenement conveyed. to him by 


Lord Shaftſbury, on the roth of October 1782, 


fort 60 years, if he ſhould ſo long live, i in confide- 
ration of one guinea, and paying yearly the 


rent of one ſhilling, clear of all deductions. The 


Jae covenanted te to pay all taxes „ and to ta nd 
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to repairs. He was not to aſſign without lions 


** 


but might underleuſmGG. ; 
Mr. Templeman {aid he knew bs premiſes; . 
that the rent reſerved, together with the money 
paid, was a fair conſideration between the parties, 
according to his judgment. The rack-rent, 
when the deeds: were e executed, Was not * ben 
inne,, r 
Mr. Reid, an attorney at Dorcheher, f ſaid be 
bad been employed to receive the rent from the 
- occupier of the tenement for Mr. Peter Tem- 
pleman, the owner; and he had paid the Poor's 
rate for it, on Mr. Templeman' s account. It is 
2 ſpot of ground with a cellar, where ſtalls are 
erected on market days, and is.at preſent let to 
two tenants, each of whom pays ten ſhillings 
per annum; but ſometimes only half of the pre-. 


miſes is let. The entry on the rate, is, he houſe 


late in the occupation of —, The rate appeared 
v0 be one balfpenny in the pound, and was 
| 12 85 for 48 months from the time of making 
But though it was called a monthly rate, 

it was ſaid to be collected 72 times in the year. 
. This tenement on the whole paid about fix ſnil - 
lings poor's rate 30 annum, VERS: let to two 
tenants. hen 


After fix ors bad 3 ged. ts un- 


; der.the ſame circumſtances, and fix admitted 


good votes. under the reſolution of the com- 
| mitte, 


. = l RF 
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mittee,” the counſel for Mr. Damer informed 
the committee, That they were inſtructed tq 
make no farther oppoſition: upon which, for 
form's fake, a majority of votes was entered on 
* poll for the Petitioner. 


On Thurſday the 14th of April, the com- 


mittee informed the Houſe, by Sir Gilbert 


Elliot (in the abſence of Mr. Dundas) that it 
appearing that the merits of the petitions did 1 in 


Pare depend upon the right of election, they 


had required the counſel for the ſeveral parties 
to deliver to the clerk of the committee ſtate- 


ments in writing of the right of election, for 
which they reſpectively contended. 


That in confequence thereof, the counſel for 


the petitioner, the Hon. Cropley Aſhley, deli- 
vered i in a ſtatement as follows: E 


, „The counſel for the petitioner ſtate the gbr 
« « of election to be in che inhabitants of the ſaid 


— 6 


x L 


« ſpect of their perſonal eſtates ; 1 and in ſuch 
perſons as pay to church and poor in reſpect 


ce 


« of their real eſtates within the ſaid borough, 


| L720. . 


oy borough paying to church and poor in re- 


« according as the ſame has been declared by 
* the laſt deterinination of the Houſe of Com- 
© mons, on the 18th of May, in the year 


„ That 
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1 hat tlie cbunlel for the Sande Member, 


: the Hon. George Dauner, delivered" in a d ſtate- 


ment, eee ee 
8 The counſel for the Sitting OY . 
. © That the right of election for members to 


| By ſerve in parliament for the borough of Dor- 

þ... cheſter, i in the county of Dorſet, is in the in- 
5 habitants of the ſaid borough, who are bound 
33 by law to pay and do pay to church and 
poor in reſpect of their perſonal eſtates; and 
ce in ſuch perſons who are bound by law to pay 

« and do pay to church and poor in reſpect of 


4c 


* * — 


2 1 their real eſtates within the ſaid borough.” 


That upon the ſtatement delivered in by the 


counſel for the petitioner, the tad ſelect com- 
1 mittee have determined, 


That the right of election, as fer forth i in the : 
ſaid ſtatement, is the right of election for the 
faid borough, ſo far as the fad . is cherein 


deſcribed. 


That upon the 1 dengel in * the 


: counſel for the Sitting Member, the ſaid 5 80 
committee have determined, 
That the right of election, as ſet rh! in ihe 


fajd ſtatement, is not the right of election for the 


faid borough of Dorcheſter. 


That the ſaid ſelect committee having duly 
conſidered the faid { (atements, and the evidence 
adduced before them, touching the right of--- 


eleftion for the ſaid borough, have determined, 


That 
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pat purſuant to the laſt determination of tho 
Houſe of Commons, the right of elefting burgeſſes 
1 ſerve in parliament for the borough of. Dor- 
5 cbefter,” in the county of Dorfet, is in the inbabi. 
rants of the ſaid borough paying 70 church, aud 
poor in reſpect of their perſonal. ates; and in 
ſuch perſons as pay to church. and poor in reſpeft 
of their real gates within the ſaid borough, 
though not inhabitants or occupiers; and although | 
their names do not appear upon the poors rate. 
That the ſaid lelect committee have alſo de- 
termined, 
That the Hon. "Deine 1 Damer 3 is not 5 
5 elected a burgeſs to ſerve in this preſent parlia- 
ment for the borough. ol Dorcheſter, | in the 
county of Dorſet : 5 
That the Hon. Cropley Aſhley, the petiti- 
oner, ought to have been returned a burgeſs to 
ſerve in this preſent parliament for the faid bo- 
rough: 
And alſo, That the aid Cropley Aſhley ; is 
duly elected, &c. . . 
And alſo, That neither the petitions 1 nor the 
- oppoſition to them appeared 0 be frivolous or 
vexatious. 
And the ſaid ene e were ordered to 
be entered in the Journals of the Houſe. g Then 5 


it was ordered, 14 hat che deputy clerk of the 
Croun 
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Crown & attend the Houſe 8 with the 
laſt return for the ſaid borough, and amend the 
ſame by eraſing the name of the Hon. George 
Damer, and inſerting the name af the Hon. 
3 Aſhley inſtead thereof... a: "0. 
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| a "I '5 5 Owner voted bur the felloving m mode. 


| 7283 24 Ditto. 


. W 5 e 


7 Y 
THE COMPARISON OF. THE POLLS 


+ TAKEN K on IHE! BOROUGH OF DORCHESTER, 


$2 oz + 


175 With the correſpondingR Rates: 


S 


* Anno” 30h 


POLL. <: RATE. 


John Clapcott in poſſef- 
IVE John Clapeote + ſion of Richard Gil | 


let. | 


1705 The fare number (though not the ſame perſons rouge 


OE out) voted under the like mode. 
17 21 Voted under the like mode, 


4 


Hg ee yored under the following 8 95 4 | 

; The occupier of Aun- 
Aviiham Churchill 1 ſham Churchill's 

% LY garden. | 

5 „The occupier. of John 
Watts, ſen. s houſe, 
in the tenure of 

e 3 Nobert Ste went. „ 

os 11 Sho ART 4 | fr "of Samuel Bedloe. | 


1 John Watts 


The occupier of Dennis 
Bond, Eſq. his garden 
in poſſeiin of Willign, 
Pook. 


26 Dennis Bond, Eſq. 


= The occupier of Awnſam 
CE Aae Churchil, K. { Churchill, Eſq. his gu. 
1 - den. 855 yo 
o The occupier > the Crown : 

Inn, or tha: The 
occupier of the houſe in 
nl: % 3&4 .4 ee þ:hopreffffccof the wi- 

biicgt % 9.5 þ > dow Alder.” | 


4 | 13 
TY | 


12 


The owner's name 
were Lite, El. 

| Georg Browne, Ely. 
The owner's name 
46 Edujund Bower : 
Thomas Standiſh, jun. 


40 


1797 The owner's name 


RATE. 
Iſaac Bennett's Houſe, poſ. 
ſeſſion William Cave. 


Iſaac Bennett 


Bradbury's land a poſ- 
ſeſſion of Tho. Gritton. 


& The occupier J. Browne 
Ichn Browne, £6 A. Eſq. his garden. , 


+ Edward Bradbury. 4 


Thee Daw in poſſeſſion of William 


Farr. 


| 3 A. B. or the occupier of 
The owner's name | 
1 OE | of A. B. or, The occu- 
pier of the Crown Inn. 


V f The occupier of Iſaac 
by Iſaac Bennet Bennet's houſe. 

[ The occupier of the houſe 
_ poſſeſſion of A. B. 


Ton Ls A. B. or, the occupier of 


Fs, 


3 5 houſe in poſ- 


Browne, Efq.'s houſc. 


A. B. or, the occupier 
of the houſe in poſſetion 
of A. B. 


Edmund 1 for his 
houſe in the occupation 
of Mary Rogers. 


The occupier of Thomas 


ſſeſſion of William 
Kogers. N 
The houſe in len of 


A. B. or, the houſe in 
the occupation of A.B. 


The occupier of Edward 


8 5 Tho. Daw for the houſe 


The houſe in pedefßon of 
the houſe in poſſeſſion 


The houſe in poſſetf, ion of 
the houſe in Ra of 


The occupier of Warren | 
ſeſſion of Mr. W. Bridle. 
Te occupier of George 


The houſe in poſſeſſion of 


Standiſh, 3 jun.'s houſe in 
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The Committee met on Saturday, the 16th of 
April 1791, and was — of the following 
members: 


Hon. Edward Janes Elliot, Chai man, 
William Southeron, Eſq. 3 
Lord Doun, of Great Bedwyn, 

John Smith, Elq. 

Lord Apſley, 
Alexander Callendar, Eſq, 

Sir James Stuart Denham, Bart. 
Iſaac Hawkins Brown, Eſq. 

Rt. Hon, Sir Richard Worſley, Barts 
Jervoiſe Clarke Jervoiſe, Eſq. | 

William Weddell, Eſq. 

John Pitt, Eſq. 
Sir Tout Clinton, K. B. 


8 of the Aoki. „ 
Sir James St. Clair Erſkine, Bart. . 


Nominee of the Si ting Member, 
Lewis Alex. Grant, Kr. 


| Pat oners, 


1. Colonel Thomas Dundas, Eſq. 


2. Charles Innes, Clerk to his Majeſty': 8 Signet, fl 


with other Freeholders in Colonel Dundas s in⸗ 
tegeſt, 


8 15 
ur. Wight, Mr. Douglas, 


Y Fier 1 ; 5 
John Balfour, Eſq. 


CounsEL, 5 
Mr. Ferguſon, Mr. Dallas, Mr. Dundas. 


ſet 


fol 


of the STEWARTAY of 


%* . 


(HE petition of Colonel Dundas (which 


ſeveral illegal votes had been received in favour 
of the ſitting member, who was returned when 
the petitioner was duly elected; it likewiſe 
contained a charge of bribery. 
That of Mr. Innes and the other Grableglidets 
ſet forth, That by an act of the parliament of 
Scotland, anno 1681, chap. 21, it was enacted as 
follows :—* And to the effect that ſufficient ad- 
bh vertiſemens may be given to all parties having 
vote in election, who are to elect at the calling 
of a parliament, or convention, the Sheriffs 
and Stewarts are hereby ordained to make 
publication of the Call and Diet of the ſaid 
© parliament, and convention, and of the Diet 
890 Db: a appointed 


was afterwards abandoned) ſtated, That 
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« appointed for election; and that at the head 
* burgh of the ſhire or ſtewartry, upon a mercat 
day, betwixt ten and twelve in the forenoon; 

ce and alſo ſhall make the like intimation at each 
« pariſh kirk on Sunday immediately thereaſter,” 

That by the writ" iſſued upon the diſſolution of 

the laſt parliament, the ſteward of Orkney and 

Zetland was accordingly * commanded and en- 

«joined, immediately after and upon receipt 

e of the ſaid writ, to give notice to the whole 
« freeholders within the ſaid ſheriffdom'of Ork- 
ney and Zetland, to the effect they might 
meet and ele& one knight or commiſſioner 
4 for the ſaid ſheriffdom, according to the form 
(. preſcribed by the ſtatutes in that caſe made 
<« and provided ;” but that the ſaid ſteward,” or 
: his ſubſtitute, although they appointed a mect- 
ing of the freeholders for electing a knight or 
commiſſioner to repreſent the ſaid ſtewartry in 
the preſent parliament, to be held upon the 
28th of July laſt, omitted and neglected to 
publiſh the ſaid | meeting in terms of the above- 
mentioned ſtatute. That the petitioner, the 
aid Charles Innes, upon diſccvering this ne- 
glect did, immediately after the writ was read 
at the ſaid meeting, on the 28th of July laſt, 
object, that no election could then take place; 
and proteſt, that if the freeholders ſhould pro- 


*Teed to wy ſtep, in or towards an election of 3 
member 
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member to repreſent the ſtewartry under the 
ſaid writ, every ſuch, act or ſtep, as well as the 
election itſelf, would be void and null: and 


the ſaid petitioner, Charles Innes, immediately 


after entering this proteſt, withdrew from. the 


meeting. That the petitioners are adviſed and 


humbly conceive, that the election made under 


theſe circumſtances and without the previous 


publications required by law, and the return of 


John Balfour, Eſq. are void and mull. 5 They 
therefore pray, &. 


After the petitions were read, 


Mr. Wieur, 5 
on the pat of the petitioners ſaid, That he 


| ſhould confine his obſervations to the nullity of 


the election, as it would be unneceſlary to trou- 


ble the commuttee with obſervations on parti- 
cular votes, if they ſhould be of opinion that 


the whole proceedings were informal, and there- 
fore void. He ſtated, that the act of James 1. 


of Scotland (anno 1427) having exempted the 
:{maller barons and freeholders from appearing f 
perſonally in parliament, after ſome inter- 


mediate regulations, the act of 1681, and ſub- 


ſequent ſtatutes, limited the right of voting for 
commiſſioners of ſhires to two deſcriptions of 
een 1K, -T hoſe who are FRO: in- property | 
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or ſuperiority, and in poſſeſſion of a forty ſhil- 
ling land of old extent (a) holden of the crown; 


and 2dly, Thoſe who are infeft of lands, liable 
in public burden for £.400 Scots of valued rent, 
This act likewiſe regulates the notice which is 
to be given to the electors: it requires the ſhe- 
nfs and Rewards of counties to make procla- 
mation 


(a) The old extent is an ancient valuation of the land! in 


Scotland by the retour (i. e. verdict) of a jury or inqueſt, 


made in order to aſcertain the land-tax and the caſualties 
and duties payable to the ſuperior. It is uncertain when 
the lands were firſt ſo extended; and it is equally uncer- 

| tain when a new valuation became requiſite, either from 
the depredations of war, on the one hand, lowering the 
value of ſome lands; or the increaſe of commerce and in 
duſtry, on the other hand, raiſing their value. — There is 
enxtant a rental of king Alexander III. which already men- 
tions the antiguam extentam, and it is aſcertained that a re- 
valuation took place in 1424. (See Mr. Wight's Syſtem of 
the Law of Elections in Scotland, p. 161, and Hiſtorical 
Law Tracts, Tr. 14.) An act of James III. anno 1457, 


requires that all future retours ſhould ſpecify, firſt, the 
old extent ; and ſecondly, the new extent, or preciſe value 


of the lands at the time of the inqueſts ſerving the heir to 
his predeceſſor ; and the 16 of Geo, II. requires the old 


extent 'to be proved by a retour dier to the 16th of * 


tember 1681. 
The land- tax in Scotland is at preſent levied by 
commiſſioners appointed for each county ; ; who are em- 


powered to do every thing neceſſary for adjuſting the valu- 
ations of the ſeveral lands within their reſpective counties. 
In doing this, they are guided by the original valuation- 


ts and where they haye been loſt, by the ceſs books, 
which 


EY 
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wation of the diet of election at the head-burgh 
of their ſhire or ſtewartry, upon a market day, 


between the hours of ten and twelve in the fore- 
noon; and alſo to give the like intimation at 
each pariſh kirk, on the Sunday immediately 


thereafter. The act of 168 1 is confirmed and 
enforced by the 12th of Anne, chap. 6. & 4; 
which, under a penalty, requires the notice to 


be given at each pariſh church within the county, 
three days before the election. Accordingly, 
the precept, which in the preſent cafe was iſſued | 
by the ſheriff 'or ſteward- depute (), directed 
notice to be affixed on the moſt patent door of 
| each pariſh church; and the return certifies 
YL that requiſite ro have been complied with. 
He did not imagine that the counſel on the : 
other kde would deny that the fitting member 


which were e made from thoſe original rolls. This laſt valu- 
ation of landed property, was fixed about the middle of the 


ut nd ; NO” Was then valued, but Betizng was 


E 
| {4) The 20 Geo. II. ch. 43, aboliſhed al 1 ſheriff 


ſhips and ſtewartries, and enacted, that the King ſhould 


not grant thoſe offices to any perſon for a longer term 
than a year.— High ſheriffs and ſtewards were likewiſe de- 
prived of their judicial powers ; ſo that their offices be- 


coming merely nominal, they have never been appointed.— — 
The judicial and miniſterial functions of the office of , 
: ſheriff and ſteward are performed by the ſheriffs or ſtew⸗ 


ards depute (who are appointed by the crown) and the 
ſheriffs or ſtewards ſubſtitute, who are appointed by and abt 
| under the ſherifts depute. 
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8 repreſentel Zerland as well as Oikdey But if 
that were true, it muſt followj that notice was 
required by law to have been given in the 
churches of each diſtrict. The election was made 
on the 28th day of July, 1790 and notice was 
given of it in the churches of Orkney, ſo early 
as the zoth of June; but no notice whatever was 
given at any one of the pariſh churches in Zet- 
hand. This having been pointed out to the 
ſheriff ſubſtitute of Orkney, who preſided at 
the election, the omiſſion was avowed; on 
Which one cf the freeholders proteſted againſt 
the validity of the proceedings. To this the 
following anſwer was given by Mr. Balfour, the 
ſheriff ſubſlitute: That no notice had ever 
been given in Zetland of any election ſince the 
union that it was impoſſible to give ſuch no- 
tices within the time limited for the return of the 
writ—That no freeholder of the county reſided 
: there; nor was there a qualification affording 
"= a vote in the whole diſtrict - that he, the ſheriff's 
ſüubſtitute for Orkney, had no juriſdiction in 
Zetland—and that the full did of free · 
i wa beſpoke ſufficient notice. 
As to the firſt excuſe offered he the 1 irregu la- 
"rity; namely; dbat the act had been uniformly 
neglected ſince the union, he muſt ſay it was a 
bold aſſertion, and would be difficult of proof. 
The law poſitively requires ſuch notices to be 
. dl] If che — of executing it had 
. | 5 really 
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really been felt, would not the act have been 


repealed? But ſuppoſing the non- uſage were 
proved as to Zetland, it could not on that ac- 


count be argued that the law had gone into 

dieſuetude; for it was never contended, that an 
act of parliament was binding in one part of a 
county and not in another. A partial uſage of 


that nature cannot abrogate a general law. 
The ſecond argument 18 the want of time. 


But the number of pariſhes 1 in Orkney is greater 


than in Zetland; and all that is required, is to 
fend boats to the different iſlands; which can- 


not require ſuch a length of time as is pretended. 

But it is thirdly ſaid, That there is no quali- 
fication for a vote in Zetland.. The act how- 

0 ever makes no proviſion for this circumſtance ; 


and it may happen thar a frecholder reſides there, 


3 though he has no eſtate in that part; or that he 


reſides on his eſtate in Zetland, while his 7 
lification 3 is in Orkney. 


The laſt. argument Cad to. 1 * the ; 


theriff ſubſtitute of Orkney had no power to cauſe 


notices to be given in Zetland; but that excuſe 


could not avail the ſheriff depute, who had two 
ſubſtitutes; one for Orkney, and one for Zetland 


though each of theſe had an appropriate juriſ- | 
diction, that of the ſheriff depute of Orkney and 


Zetland extended to both diſtricts. 


Mr. Wight luggeſted to the ee of the 


Committee, the caſe of ER; reported by 
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Mr. Ludets;: in his thitd volume. Though the 
parties there confented to have the poll taken, 
without the notice required by law, the com- 
mittee declared the election void, ſenſible that a 
conſent of chat nature could not diſpenſe wick 
the ſalutary enactment of the ſtatute, made in 
favour of the whole body of electors.— He was 
at a loſs to ſee any difference between that caſe 
and the preſent, except that in the Seaford caſe 
it might be argued, that the parties had con- 
ſented to wave the notice; whereas his clients 
had proteſted againſt the legality of the whole 
tranſactions, n the notice was omitted. 


/Evipaxor. =, 


_— The tounſel for the petitioners then ſaid, 

they ſuppoſed the counſel on the other ſide would 
admit, that Zetland was part of the county or 
ſtewartry which Mr. Balfour repreſented;- But 
this was refuſed ; the writ was then read, which | 


mentiohs'the county of Orkney and Zelot, and 1 


enjoins | the | ſheriff to give the due notice 
requited by law, The return to the wiit de- 
clared, chat notice had been given at Kirk- 
wall, the principal burgh-of the ſaid county of 
Orkney and Zetland, and at all the pariſh 
churches within the county: - | 

The proteſt, which has been dogs; and: 
which had been anſwered by the ſheriff: ſubſti- 

| e 1 
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cute for Orkney, was now offered to be read, 
and was faid- to prove itſelf, being in the nature 
of a record. and ſigned by the ſheriff clerk's de- 


puty ; but Mr. Ferguſon faid, that after the 
deciſion of the Stirlingſhire Committee, he 


could not ſuffer this inſtrument to be read; he 
had. indeed till then always imagined that a pro- 
teſt was prima facie evidence; but that committee 


had decided otherwiſe ( a . and the deciſion had 


been 


N 15 This e Tg in \ the $tirlinglbire caſe, REY ON 1 
vote of Lord Alva. — The counſel for Sir Alexander 


Campbell, the petitioner, propoſed to prove that his Lord- 
_ tip. tendered his vote for their client, by reading a proteſt ” 
drawn up by a notary public, whoſe hand-writing was 
proved. The proteſt was made after Lord Alva claimed 
to be enrolled, and was refuſed. To this the counſel tor 


the fitting member, Sir Thomas Dundas, objected.— 


They ſaid, that though the proteſt might be admiſſible evi- ; 
dence in the courts of Scotland, it could not be admitted 


on the minutes of the committee by the principles of the 
Engliſh lau, as it was a declaration of a perſon not upon 


coatb, nor ſubject to croſs-examination. They contended 
that the notary himſelf ſhould have been called; and dwelt 


upon the confuſion which would ariie, from kaving two 
different {yſtems of the law of evidence, one applicable to 


Scotch, and the other to Engliſl. elections. On the other 


ide it was contended, that the committee ought to receive 


evidence which would be received by the Court of Seſſion; 
that the words of Mr. Grenville” s act were ambiguous, 


and only directed the committee to judge by the evidence; 


. and that therefore they ought: to conſti ue the act liberally, | 
and. 
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0am wt ee nr 
been adopted in the ſubſequent caſe of Dumfries. 
He would admit that the minutes of election 


5 were 
and to decide queſtions of elections for Scotland, as the Scot- 
tiſh parliament would have decided them previous to the uni- 
on. It was alſo aſked whether, if the parliament were to be 
ſummoned to meet at Edinburgh, the locality of the ſitu - 
ation would be a reaſon why committees, deciding caſes | 
of controverted elections for England, ſhould adopt the 
rules of Scotch Law.?—and. it was ſaid that notaries 


were perſons of character and reſponſibility ;- that they 


Were formerly appointed by | the Pope, afterwards. by the 
Emperor, but now in a better manner by the Court of 
Seſſion, ipon a petition ſtating. their education, their mo- 
rals, and abilities; and that theſe proteſts were recognized 


| by the act of 1681. The words of the act are, in caſe 
any alterations have happened in the ſaid roll of 


elections ſince the laſt meeting, the perſons then coming 


$ to have right to vote ſhall be inſerted in the roll; and 


4 there ſhall be no objection admitted againſt any in- 
Fo ſertion in the ſaid roll as faid i is, but what ſhall be pro- 
« pounded before they begin to vote to election; and if 
the objectors ſhall not be cleared and acquieſce, they ſhall 
* take inſtruments, containing their objections againſt the 


admitting to or excluding any perſon from the foreſaid 


„ roll.” But to this i it was anſwered, that the only object 
Irhich the act had in view, by directing the proteſt to be 
an writing, was to prevent other objections being afterwards | 
brought forward than what were made at the election, as 
the following words indicate: © And it is hereby declared, EL ON 
That no other objection mall be competent in parliament 
e or convention, but what ſhall be contained in the in- | 
e ſtruments proper as aforeſaid.” 
The committee having deliberated, informed the coun- 
l 
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were a record; but this was no part of the mi- 


* neither was it made evidence by the an- 


ct IJ a 


ſel that they had determined, that the gran” was not nou 
| #dmi ſible evidence) . 


Mr. Daviſon writer, to the fighter, was then called on the 5 
phat of the petitioner: he remembered ſeven gentlemen who 
claimed to be enrolled, but who were refuſed to be admitted 


on the roll by the freeholders' and Sir Thomas Dundas, 


the Præſes; upon which they took inſtruments; 7. e. 


made a proteſt before the roll was called over; the no- 
tary was Mr. John Campbell of Stirling, and the inſtru- 


ment was ſubſcribed by the witneſs. Upon this the pro- 
teſt was again offered as evidence; and Mr. Ferguſſon ſaid 


dence in that part of the kingdom to which he belonged, 


without being proved by a ſubſcribing witneſs ; but now 


that this additional proof was obtained, he aged there 


could be no objection to its being read. He was ready to 


admit that, in inſtruments of conveyance, the witneſſes 


only atteſt the execution of the deeds ; but in the preſent 


| _ Inſtance, the witneſs by his ſubſcription atteſted the truth 


of the facts narrated, in the ſame way as when he ſub- 
ſcribes a deed of feoffment, he declares that earth and ſtone, 


the proper ſymbols of the transfer, were delivered.—Mr, 


Daviſon had declared that he witneſſed the truth of the 
facts mentioned in the proteſt; and it could be no ob- 


jection to the inſtrument that he had ſigned it after the 
meeting; for it might as well be objected to a deed of feoft- 


ment, that the clerk who engroſſed it did not extend (9) 


it on the earth and ſtone which. were uſed at the transfer of 


2 To extend ; a deed, in the hos of Scarland, means to a and 


| execute it, 


the 
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ſwer of the ſheriff ſubſtitute of Orkney; for his 

act could. not bind Mr. Balfour.— To this ob- 
Jection 


the eſtate. To this the counſel for the a nber ſtill 
objected that Mr. Campbell himſelf ought to have been 
called and ſworn, if his: declarations were meant to be relied 
on. They ſaid a proteſt was not ſo ſolemn an inſtrument as a 
deed which however only binds the parties to it. The queſ- 
tion therefore was ſimply this, Whether the committee would 
be ſatisfied with a written inſtrument, when the fame facts 
might be proved by a witneſs upon oath, ſubject to a croſs 
On ?P——The nominees, Sir Adam Ferguſſon 
and the Right Hon. Charles James Fox, differed on the = 
point, and gave their reaſons pretty much at large. The 
room was not cleared; but it was underſtood that the com- 
mittee would not receive the proteſt ad evidence: upon 
which the counſel for the petitioner proved the tender of 
e Alva's vote, and ſeveral others, by parole evidence. 
* Macdonall has the following paſſage, vol. 2. p. 502. 
« Such inſtruments of notars as are neceſſary for com- 
* pleting rights, or are ſolemnities authorized and re- 
4 quired by law, are probative by themſelves, unleſs im- 
4 proven; ſuch are inſtruments of ſeifin and of reſignation, 


' © inſtruments of requiſition and premonition, intimations 
t of affignations and proteſts of bills; for it would create 


© preat danger and inconveniency to parties, if they were 
bound to prove theſe ſeveral matters other than by the 
* inſtruments.” Nor will it annul fuch of them as ought to 
u be inſerted in the protocol book, that they are not there- 

in filled up; that neglect only inferring a penalty upon 
* the notary. But other inſtruments and proteſts taken by 
« parties on {ſundry occaſions, in evidence of facts and cir- 
« cumſtances attending any procedure of the parties, in do- 


« jr or forbearing any ching, or to put the other party in 
| „ ala 
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jection Mr. Douglas, in reply ſaid, that the pro- 
teſt in the Stirlingſhire caſe was offered with a 


different view from the preſent one; for it was 
offered to prove the truth of the facts alledged 
in it, which he reſiſted, becauſe thoſe allegations 


were not made by a perſon ſworn to ſpeak the 
truth; but he ſaid that this proteſt was not of- 


fered to prove the contents of it, but merely to 
ſhew that ſuch an inſtrument was made, and 


that the electors did not e in the Pro- 
ceedings, 


The committee decided, that the . was 
Several attempts were af- 
terwards made to get the inſtrument put upon the 
minutes, but none of them came within the 


not now admiſſi ble. 


following reſolution of the committee, That 


& before a proteſt be admitted, proof muſt be ad- 
* duced that it Twas tendered to be put on the 
minutes of the election meeting, and rejected.“ 


The proteſt was entitled © Extract of a Proteſt,” 


cc. and being ſigned by the deputy ſheriff 


; _ clerk who was allo a notary, was faid, by 


the counſel for the petitioner, to be thereby au- 
 thenticated ; but to this it was anſwered, that 


the 2 ſheriff clerk had in chat capacity 


e mala fide, EE nin g to Lin erttiin 1 in that 
4 ſolemn manner, are not probative of the facts therein ſet 
& forth, but regularly muit be ſupported by the oaths o 

“ the and and witneſſes,” 
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no other power than to record the proceedings 
of the meeting of freeholders on the minutes; of 


which it was apparent this proteſt formed no part. 
The counſel for the petitioner then proceeded to 


give other evidence of the negative, that the 
notices had not been given in Zetland. They 
appealed to the minutes of the election, which 
ſtated the proofs produced of the notices, which 
had been given in Orkney, but were altogether 


ſilent as to Zetland; and they examined two 
of the freeholders preſent at the election, who 


remembered the objection being taken, and the ” 


admiſſion made on all hands, that the notices 
had not been given in Zetland. 


cloſed, 


Mr. Dove as 


Aab the committee, and ſaid, That 


although he might perhaps have contended 
that under the circumſtances of the caſe, it was 
incumbent on the ſitting member to prove that 
due intimation of the election had been given; 


it was ſo notorious that the proclamations were 
not made in Zetland, as they were in Orkney, 
that he thought the fact would have been 


at once admitted; but had the electors in the 
intereſt of the petitioner waved the formality, 
e of proteſting en the neglect of it, 


The evidence for the Petitioners being 


be = 
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ke ſhould have contended-that ſuch a circum» 
ftance covid not alter a public law. He ob- 
ſerved that the ſyſtem of repreſentation, which 
now obtains in Scotland, is peculiarly the crea- 
i ture of the ſtatute law, as it was formerly the 


3 privilege and duty of every perſon holding his : 
lands of the crown, to attend the i e 


The 4th clauſe of the ſtatute of 1681 (the go- 


verning law of elections) is almoſt a ſtatute of 


wart. - bs has a preamble which ſtates the in- 


tent of enacting the ſubſequent regulations to 

be, that ſufficient notice may be given to the 
electors. The mode of giving this notice = 

i ſpecifically pointed out, both by this act and 

oh ſubſequent one of the 12th of Queen Anne. 
| Now it could not be pretended that the ſheriff 

had complied literally with the directions of the 

| ſtatute: the fitting member would probably : 

reſt his defence on the nonuſage, with regard to | 

Zetland. It is however a difficult taſk to prove 

that a poſitive law may be diſobeyed with im- 


punity, as the principle of a law being abrogated 


by deſuetude, ſounds awkwardly in an Engliſh 
car. He muſt obſerve, that a repreſentative for 
Zetland, was in parliament a repreſentative of 
the whole kingdom : how dangerous then and 
2 incongruous would it be to adopt two different 


rules of conſtruction, with regard to the ſame 


acts, which were meant to be a common guide 
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to . countries. When Segtch⸗ Aeon t 

were tried at the bar of. the. Houle t Com- 2 
mions, previous to Mr. Grenville's hill, tlie rules 4 

FO Engliſh law prevailed; and the:inconvenience: | 0 

of a a different ſyſtem would now be. gent adeed, 4 f 

as a committee. might be. .eonſtit ed 1 

| wing one perſon who. underſtood, the Sootch 0 
But if the doctrine of deſuetude were to 1 

1.5 AT on, could. his friends produce one t 

7 inſtance of. an act of parliament; i in deſuetude in u 
one part of a county, and. in full foree in another? b 
Upon that principle Scotland might be divided, b 

like a cheſs board, i into various checkers, each of” Þ 
. int would exhibit a different conſtruction of tt 
a Their own. conduct 1 in Orkney ſhews the 1 
: | 11281 of publiſhing the notiees. What ex- 4 it 
ception then could there be as to Zetland? p 
Suppoſe the notices had been publiſned in ac 
Zetland and one half of Orkney, or at all ” 

the pariſh churches. of both, but not three days i 

before the election, would not the election have ti 

| been void ?. Uſage might perhaps be ſometimes ti 
admiſhble” to explain an ampigueus law, but fi 

could | never "be admitted to contradict a poſitive At 
ſtatute, which clearly: direct the ſheriff depute of 

| how to act within his jurifdiction. There are no ne 
words reſtraining t the notice to thoſe pariſhes, | : 

_ 


- which contain een ane en 
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w vote. Notices are ſuppoſed to be perſonal, - 
and are not given to the land ; and it is not im- 

_ probable that voters reſided there, from the very 
circumſtance that the lands are not valued in 
ſuch a manner 4s to furniſh a vote; for gen- 
tlemen of property in Zetland, having no vote 

on their eſtates, but entitled to repreſentation ; 

as they contribute to the land- tax, might natu- 

_ rally wiſh to purchaſe a vote in Orkney. Others 
who reſide in Orkney, might be in Zetland on 
buſineſs or pleaſure. The ſame excuſe might N i 
be made for not publiſhing the notice in wy 1 nt. 

' pariſh in Orkney which happened not to connsgn 
tain a qualification, or where the eſtate had been 

forfeited, or was in the hands of a woman; but Will 

it would be dangerous to give ſuch latitude = Mi 1 4 

power to the ſheriff, when the e of the = A 

act are ſo explicit. RE 9 ot 

But it is ſaid, by way of excuſe, at the 1 1 Bly 
riff ſubſtitute for Orkney preſided at the elec- Ws 
tion, and that he had no authority to give no- = 

rice in Zetland, So much the worſe for the 4 1 

fitting member; for of courſe a perſon preſidecſd Wd 

at the election, who is not mentioned in the 5 r 

c over, or con UUW 

nection with, one half of the country, 14 1 

Another ground of juſtification | has been, 1 
_ that the uſage was in their favour, and that this ww 

bjection was not taken at the laſt election, —_ 

Cc though — 


„ 
FAA where was a conteſt for the ne e 


it might juſt as well be ſaid, that becauſe a cer- 
tain Right Hon. member of parliament was re · 


turned when a. minor, and. no objection was f 


taken by thoſe who, young as he was, might 
have wiſhed | him out of the Houſe, or even if 


it could be proved, that none but minors were ; 
ever elected for a particular borough, the com- 
mittee would hear ſuch evidence, or be induced 
by 1 it, to abrogate che act of William III. which 
excludes minors frombeing choſen. At beſt, the 
eircumſtance could haye no greater weight than. 


an agreement, which, if ; it were proved, could 
| not. avail Mr. Balfour, according to the, Seaford 


caſe, That caſe was. not. the firſt in which the 


want of notice proved fatal to an election. The 


committee of privileges refolyed in the Win- 
chelſea caſe (a), That an election of a bur- | 


6. geſs to the parliament, v without due warning 
: « aforegoing, if any of the clectors be abſent at 
5. the. time of ſuch election, is void z for with · 
5 out ſuch warning aforegoing, the .electors 


6 know not when or where to meet; and they 


« are not bound to attend, continually in ex- 
5 pectation when or where it ſhould be. — 


It i is likewiſe remarkable, that the two Tield- 
ens, who were excluded by the mayor, actually 


rendered their votes for the petitioner (6 J. 80 


 (s) Glanyille's Rep. p. 19. (0 p. 15. 
alſo 
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alſo in the year 1660 (8 Journ. 56) the Houfe 
agree with the committee, that the election of 

members for the borough of Hellſton is void, 


in regard due notice was not thereof given.“ 


parliament, before an actual line was chalked 


for Seaford was made on the 3oth of March, 
in conſequence of notice given on the 27th. 
Theonly elector who ſigned thepetition, complain- 


ing of want of notice, was preſent when the poll ; 
| was taken and voted. Proof was allo offered, 
that all the electors of the borough (except two, 


| who were in the intereſt of the ſitting member) 
| were preſent ; and that the petitioner and his 


| mence the election, contrary to the opinion 
| of the other candidate, who at laſt ac- 
| quieſced. But the committee watching over 
| the intereſt of the public, would not allow ſuch 
| 2 compact to overturn a public law, © which 


that caſe a diſtinction was taken between acts 
; TE 68. which 


'Thefe were inſtances of the common law of 


out by ſtatute. The words of the ) and 8 
William III. ch. 25, require the returning of- 
ficer to give four days notice at leaſt, 'of the day 
appointed for the election. An erroneous opi- 
nion had prevailed, that the day on which the 
notice was given, and the day of the election, 
might be reckoned incluſively: and the election 


friends had urged the returning officer to com- 


* no individuals could alter or controul.” In 


—— HANG 
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which are eee diratvcy, and thoſe which are 


eoneluſory, but without effect. 5 It was likewiſe 


argued, that the penalty of 5ool. was the only 


w Aa, w 44 


df the act; but that argument was alſo diſre- 
garded. In the preſent inſtance there is no pre- 
tence for either of theſe, arguments, as the in- 
junction of the ſtatutes is expreſs. The act of 


; G8 inflicts no penalty; OY leaving the pu- 5 
ent of diſobedience to the common lau. 


pri omni 1aflicted by the act of Queen Anne, 
is therefore cumulative, and cannot be taken to 
operate as a repeal of the former law. —NMr. Dou- 


las concluded with ſaying, chat, in his appre- | 


erben it 80 be e for biz friends to 


nite — the notice Was 1 de- | 


- fective for want of time; here, it was defective 
for not being given at the proper place. : But 
_ the principle of. each was t the ſame; and he truſted 
the ſame pringiple would now he eee by 
ee eee e 1 A1 1 


Ar HSH Dr #1110 Fog EO by 1 
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On behalf of the ſitting member, ſaid, That 
- the-queſtion, ſeemed to him to be, Whether the 


i '-oiniffion: of the ruin officer was in this caſe 
| | e N 


ment that could attach 1 upon the neglect 
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fuch* as to Uraw a very ſevere" piinMhinent $1 


Mr. Balfour, although no connection was proved 


between them, and no detrimental conſequence 


had followed to any one concerned in the elect 


tion? He agreed with Mr. Wight as tothe 
nature of the qualifications which beſtowed the 


right of voting in Scotland as a'freeholder;? but 
he obſerved, that if th er e 0 Fo atly part af. that | 


country which poſſeſſed neither of the two re- 


quiſſtes, it was for the purpoſes of repreſentation 


in the Houſe of Commons, nearly in the ſame 
fituation as if it were part of Norway, to which 
kingdom Zetland belonged, at a period not 
very far diſtant. The ſtatute of 1681 was 


| penned by a very able. lawyer, Lord Stair; and. 
he was willing to admit, that not a word of it. 
vwas to be rejected. But at the fame time it muſt 
be conſtrued by the rules of common ſenſe, 


otherwiſe the clauſe which requires latin 


of the election to be given e at each paroch 


& kirk” on Sunday immediately after the pro- 
clamation of the writ at the head burgh, might 
be conſtrued in ſuch manner as to require no- 
tices of an election for a county to be given at. 
all the pariſh. kirks in Scotland, and perhaps in. 
chriſtendom: neither would ſuch a literal con · 
; firution anſwer the purpoſe of the petitioners ; 
for the act directs the freeholders to meet at. 
die head burgh of each ſhire or ſtewartry; but 
Cc 3 there, 
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there is no head burgh of the united ſtew- 
artry of Orkney and Zetland, Kirkwall being : 
the head burgh of Orkney Proper, and no more 
the head burgh of Zetland than of Middleſex.— 
The intention of the act muſt therefore be con- 
ſidered; and this is declared by the act itſelf, to 
be the giving of ſufficient notice to the free- 
| holders, which muſt be preſumed to have 
been done when every one knew of the elec- 
tion, and when thoſe very perſons who com- 
plain of want of notice, took an active ſhare in 
the proceedings. By an act of the Scotch par- 
lament, no market can be holden on Monday, 
that day being thought too near the Sabbath; but 
he ſhould be able to prove, that it was phyſically 
= impoſſible to intimate the notice in each pariſh 
church in Zetland in the intermediate time be- 5 
tween Tueſday (ſuppoſing the market to be 
holden on that day inſtead of Friday) and the 
following Sunday. The act could not there- 
fore be thought to extend to impoſſibilities; 
but if it did require theſe formal notices, the 
penalty inflicted by the ſtatute of Anne, ſeemed 
to be only puniſhment for diſobedience. At 
any rate, his friends on the other fide could 
hardly imagine that, ſtrictly ſpeaking, they had 


made out their caſe. They might have ſub- 


pœna'd the ſheriff depute; or if afraid of the | 
expence attendant on chat meaſure, we mich: i 
. have 


0 C 
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have called upon the precentor (in other words, 


che pariſh clerk of Unſt) or of any one of the 


. pariſhes of Zetland, and might have aſked him 


the ſimple queſtion, Whether he had read 


any paper from his deſk on fuch a. day d. As 


he did not however wiſh to reſt the caſe of his 


clients on the omiſſions of his adverſaries, he 
| ſhould proceed to ſtate to the committee ſome 
Part of the hiſtory of the country; from which, 


he truſted, it would appear, that no negli- 
gence was OR. to any one at the aft elec- | 


tion. 


Mr. Ferguſon thier ed, That the Zetland 
3 iſlands) were dividedfrom Scotland by thePentland 
Firth; that their principal town was not Lerwick, 
2s is generally imagined, but Scalloway; and chat 
the Zetlanders never had, at any period of time, 
the power of participating with OKney in the 
election of a member of parliament. The old 
extent was impoſed two centuries before Zet- 


land was ceded to the Scottiſh crown, ſo that 
of courſe, thar qualification could not extend to 


| 'cheſe iſlands. They might indeed have had va- 


|  hued rent; but in point of fact, that was equally 


| unknown ts them; their quota of the land tax 
| {one-third of the ſum aſſeſſed upon Orkney and 


Zetland) being paid in the following mode 


-one half by Sir Thomas Dundas, in right of his 
| „ e 
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| barony of Zethand eee by the 


inhahpitants, who collect it according to a me- 


thod of their aun. The correſponllence be. 
land is! extremely. rare, 


and ĩs chiefly aura through OR * 


Landon. n f * # Ba, = | 
There are forty-ſix Zetland iflantls ler 


5 | thaw of which are inhabited) and thirty Places 


tween Orkney and. Zet 


of worſhip ; ſo that, though the cures are com · 


mitted to thirteen miniſters, yet, according ta 
Mr, Migbt, in his book on Election Law; it 
0 Bend. be neceſſary to make the prodamarions 0 
in each of. theſe churches, notwithſtanding di- 
1 vine ſervice. is performed in them only a fe) 
times every year. Formerly, both Orkney and 
Zetland belonged to the crowns of Norway, 
Denmark, and Sweden; they were pledged in 
5 ſecurity for the portion of a daughter of Chriſ- 
| tian I. King of Denmark, who mar rried Jamez 
the IId of Scotland; and though all claim to 
ö them | was, afterwards. releaſed, and particularly 


on the marriage of James VI. with the Princeſs 


Anne of Denmark, an author; of the name of 
Porpbeus, has written A | book to Prove tl that they 


fl belong to Denma rk 


* ” 4 132 © 4% 
+1 +0 0 rode qu. 
4 Z 3 : 4 * ** 


ay po Denmark „Zet- 


land appears to have formed a Juriſdiction ſepa- 
rate from C Orkney, 5 being governed by an of- 
Wer, called a *fowd ;, ”" after Orkney. had a 

| ſheriff 
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ſheriff appointed by the King of Scotland, Zet- 
land was full termed a folderie. A grant of 


Queen Mary to James Earl of Bothwell, who 


was created Duke of: Orkney, gives . him „ 6 


«© milatum. ierras et inſulus de Orkney F but 
40 DominiuM et inſulas de Zetland.” And . 
another charter of that Princeſs, confirmed by 


1 James ee n een OY a err 


rie. 4 213 25113 32 
£2 The act of 7 TD | 


- 15 


to the purpoſes of election; for a ſpecific clauſe 
Feſerves to Orkney its rights on that head (a). 


T. he act indeed appoints: a ſteward, whoſe juriſ- 
dliiction extends over both; but che union is li- 
mited, and confined to the purpoſes of govern= 
1 ment. It becomes weren Yheretoro, to AG 


287 


(a) The concluding Links of the ſlatute are, 66 Iti is 
1 always declared, that this act, and annexation foreſaid, 
hall not prejudice the Biſhop of Orkney of his patri- 

% mony and privileges belonging to him, or of any part 


:4* thereof ; and that he and his ſucceſſors ſhall be in the 
C ſame caſe as they were before the making hereof. And 


Wy likewiſe it is declared, that the annexation forefaid, and : 


4 the ſuppreſſion of the ſaid office of ſheriff, and the erect- 


ing of the ſaid ſtewartry, ſball be without prejudice to 
& his Majeſty's vaſſals within the ſaid ifles of their liberties 


4 and privileges, to have and ſend commiſſioners to par- 


« liament to repreſent them as $ they cds or might have 


„dose formerly,” - 


5 unites: Ove) ani 
Letland. and annexes them, ſo united, to the 
crown of Scotland; preſerves them ſeparate as 
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fider how the members for Orkney were elected 


previous to that union, when it will be found, 


that the Zetlanders' had no participation what- 
ever in the choice of them. The lands in Zet- 
land being udal, or -allodial, tranſmitted by 
| deſcent from the Norwegians, who originally 
poſſeſſed them, it was impoſſible that the 
_ owners of them ſhould fit in a parliament com- 
poled of the feudal vaſſals of the crown, who 
were the only pares curig. Accordingly, 1 in the 
rolls of the Scottiſh parliament, the members 
are uniformly ſtiled commiſfioners for Orkney 
alone. It will be hard to ſay, that every one of 
- theſe elections was void; on the contrary, every 
one of them ſeems to be a tacit recognition of 
” the legiſlature, that the udal men of Zetland 
| Had nothing to do with chuſing the e 


tives of Orkney. 
It was perhaps right chat committees of the 


Houſe of Commons ſhould follow the rules of 
evidence and mode of examining witneſſes, 
which their predeceſſors had obſerved, and 
which were drawn from the principles of Engliſh 
law, and founded on good ſenſe and reaſon. 
But he did not apprehend that it would be juſt 
to go ſo far, as to apply the doctrine of Engliſh 
tenures to Scotch charters, or to conſtrue a Scot- 
tiſh act of parliament by the rules which ob- 


tain in the courts at Weſtminſter, It might 
1 indeed, 
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indeed, upon that principle, be ſaid, that a 


law cannot be abrogated by diſuſe ; although a 
very great (a) lawyer mentions the many fad de- 
bates (public and private) upon old forgotten 
ſtatutes; and it requires ſome ingenuity in 
Lord Coke to explain the fact of uſage, eſtab- 
liſhed in many inſtances, in direct oppoſition to 
a poſitive law (3). The principle of deſuetude 
is unqueſtionably received in Scotland, and has 
been recogniſed, both by the Houſe of Lords 
and committees of the Houſe of Commons: by 
the former, when they repealed the deciſions of 
the Court of Seſſion in 1757 and 58, thereby 
declaring their opinion, That the ſtatute which 
requires the magiſtrates of boroughs i in Scotland 
to be reſident, had gone into diſuſe ; and by 
the latter, in the Stirlingſhire. caſe during the 
preſent ſeſſion, when they allowed the petitioner 
to bring forward an objection which had not 
been made at the meeting of the freeholders, 
contrary to the expreſs proviſion of the act of 
168 1. The principle is founded in reaſon; for 
as all law derives its force from the aſſent of the 


people, that aſſent may as well be ſignified by 


à dccided line of action as by a verbal decla- 
ration. 


| (a) File Lord Stair, B. 1. Tit. 45 $ 16. 
(5) 2 Doug. Controv. Elect. P · 206. 
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I) the preſent . che conſtant 70 
which had prevailed, was founded on the beſt 


reaſon ; namely, the inutility and 1mpraQticability. 
of doing what the Petitioners contended to be 


by made abſolutely neceſſary. 


As to the caſes which had been quoted, Mr. 5 
| F erguſſon ſaid, He could eaſily diſtinguiſh, 
them from the one under conſideration. In 
the Cirenceſter election, the abſence of two, 
voters was procured by a falſe declaration that. 
the election was not to proceed; but no improper. 
conduct of that kind exiſted here. The deci- 
ſion in the Seaford caſe, in one point of view, 


appeared to him to be ung, as evidence was 
offered, to ſhow that the petitioner himielf had, 


| ſuggeſted the day. of election to the returning 
officer; and thus, contrary to a known maxim 
of law, founded his complaint on his own ille- 
5 gal conduct. But at all events, the merits of : 
che election might have been involved, whereas. 
here, all the other fide had to complain of, was. 
the omiſſion of a ceremony, uſeleſs in the pre- 
ſent | ſtate of ſociety. He truſted, therefore, that 
When the committee ſhould have heard the evi- 
dence he had to adduce, they would not only 
be of opinion, That the petitions of Colonel 


Dundas and the Freeholders v were ul founded ; 
but alſo, that they 1 were frivolous and \ vexatious. 
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1. An ame tial copy of a charter granted 
by James VI. of, Scotland to Robert Earl of 
Orkney, dated che 28th of C October 1 581, con- 


firming a prior grant 1 made by Queen Mary to 


the ſaid Earl, dated the 25th. of May, 1565. N 


x It contained. the following \ words : : Cum omni- 
« © bus et Angulis terris de Orkney et Zetland, &c. 
« ac 7 officiis Vi icecomitis Vicecomitatus de "Orkney, 


\« Vicecomitatuſque et Foudrie Zetlandiæ. Al- 
ſo 0, << Cum officio Vicecomitatus de Orkney, et Vice- 1 5 
3 6c comitatus de le foldriæ de Zetland cum omnibus 
bs « « priviligiis libertatibus feodis et divorciis, eiſdem | 


. n e et 1 


8 3 ſimilar copy of a charter by Queen 
: Mary! to Earl Bothwell, dated the 12th of May, 


1567, (9). 


5 A copy from the records of parliament, of 
a proteſtation by Patrick Blair, commiſſioner to 
parliament for the ſhire of Orkney, > ered the 
act irs anne xation in 1 669. 


Mr. James Horne produced examined copies 


of the rolls of parliament from I 587 t to 1689. 


(a) See ant. * 393. 
By 
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By theſe it appeared, that the leſſer barons were 
ſtiled commiſſioners for Orkney ; but the rolls 
do not contain the names of all the repreſenta- 
tives choſen throughout Scotland, but only of 
* thoſe who appeared 1 in parliament. 

4. The minutes of the elections in 1 7% 41, 
47, and 54, were produced, together with the 
notices which were then given. 
It was proved, that all the frecholders's on the 
roll, were preſent at the laſt election, except four, 
none of whom reſided in Zetland. One of theſe 

four had declared, he knew of the election; and 
another was at that time out of che kingdom. 
Mr. James He ey faid, he was well acquainted OE 


— with Zetland; that there is no valued rent there 


as in the other counties of Scotland, the land- 


ME being apportioned by another rule, peculiar 


to the country: that he was intimately ac- 
quainted with the navigation of the Zetland | 
iſlands, but not much with the dire& naviga- 
tion between Orkney and Zetland, as there was 
little intercourſe between them. There are 
twenty-ſix places of worſhip in Zetland, which 
are comprehended under twelve charges, each 
of which contains more than one original pariſh; 
each pariſh had formerly a church. He ſaid, 
| the intercourſe between theſe iſlands was liable to 
ſo many difficulties and impediments, that ac- 
cording 
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cording to his judgment, during the winter 


months (from September to May incluſive) he 


ſhould ſuppoſe it impoſſible to publiſh notices 
at all the pariſh churches, and return to Kirk- 
wall in leſs than thirty days: two or three 


months might be requiſite. But if different 
veſſels were diſpatched to each of the iſlands con- 
raining churches, there was a poſſibility (winds 
and weather favouring very much) that the no- 
tices might be publiſhed in half the time. Fair 
Ille is fifteen leagues from Lerwick, and has a 
pariſh church; ; the navigation between it and 
the main iſland is the moſt dangerous in the 
North Seas, owing to the ſtrong currents of tide 
at Sumburgh Rooſt. Veſſels go from Zetland 
to Leith, Hamburgh, Norway, and Holland ; 
but he did not know of an inſtance of a veſſel 
going directly to Orkney. He had freighted a 
veſſel for a ſingle paſſenger, who came by miſ- 
take to Orkney inſtead of Leith, and ſaid, that 
if he had a letter to ſend from Zetland to Ork- 
ney, he ſhould ſend it by the way of Leith. 
Fair Iſle is the ſouthermoſt of the Zetland Iſles, 
and the neareſt to Orkney ; the fartheſt is Unſt, 


which is at the diſtance of thirty-ſix leagues from 


Fair Iſle. The navigation to the iſland of F oula 


is more dangerous than that to Fair Iſle, and nei- 


ther could be performed by the Zetlandopen boats. 
A veſſel 


I 
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A veſlel might go from Lerwick to Fair Iſland, 


perhaps in three or four days; but the witrieſs 
ſaid, He would rather go to and return from 
Hamburgh. . The fame wind will not 2 
for all the iſlands. There are three churches in 
Zell and fourteen in the main iſland, which are 


comprehended under four charges. He produced 
an extract which he had compared with the 
original regiſter in the ſheriff's court at Ler- 
wick. It was a writ of inhibition, and was 
produced to ſhew, that the * 3 a court 


. of record in Zetland. 


Mr. Robert 1 aig, He lived in Zetibe, s 
and had landed 7 there for which he paid 
land- tax. It is aſſeſſed" in Zetland upon the 
s faid was a de- 
nomination for a quantity of land, as there is no 
valued rent. He was thirty-nine years of age; 


mark of land which the witn 


was born in Zetland, and had conſtantly lived 
there. He never heard of the publication of a 


 writfor the election of a member of parliament 
in Zetland: and on his ctofs-examination by 
titioners, ſaid, he had had : 
no farther intimation of the laſt election than 
N He had 


the counſel for the p 


es in the ifland of 
l'oula-for four yea 8 5 ie is à church there, 


but the miniſter mes on the main il 


= 
. . 4 „ 4 
. 2 2 2 


nd. He 
had ted ten 8 in ſummer to fail from 55 
EE 11 Pola; 


4 
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Fouls; n ſt e no boat enges 
- The ale for a. + ning member = 


we . . 


Said. 1 v was 1 to addreſs the committee 
upon what appeared to him to be a moſt extra- 
ordinary caſe, ſince the petitioners abandoning 


the charge they, had advanced -reſpecting the 
admiſſion of illegal votes, reſted their caſe on 


the want of formal notice in Zetland, which was 


complained of, .not by the reeholders of Zet- 
land, but by thoſe of Orkney; not by tloſe who 
had received no notice, but by thoſe who in 

conſequence of notice had taken an active part 


at the election. The committee would perceive 
that t 


evidenge WETE AS much T ules of law as any others; 
and ſhould be juſtified in requiring the fact of 


S e E | 
 DauLAs.. Ee tin 


hey were called upon to conſtrue the acts 
of 1681 and of Queen Anne, in their ſtrict 
and rigid terms, and not according to the prin- 
ciples of equity and juſtice; but if that line of 
conſtruction were to be adopted, he ſhould fub- 
mit to their conſideration, That the rules of 


Want of notice to be proved by the moſt flridtly 
nable evidence. Now one of 
the fil <= any of the law of evidence is, that 
; the beſt ſhall be adduced which the nature of 
Dd the 
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the caſe will permit. . ; Does, the evidence then; 


„ e 1 1411 


on the part of the ſitting members, amount to 


this? Surely not: for the beſt evidence of che 


fact of non- publication of the notices would 


be to call the clerk of one of the churches, 


| who ought to have read the notice from his 
deſk on Sunday, and who would have declared 
that no notice was given him to read. Mr. 
Douglas has indeed ſaid, That, as the ſitting 
member affirms that the notices were publiſhed, 7 
. he ought. to prove that affirmation: but when 
a that gentleman' 8 clients affirm, that no ſuch 
notices were given, they affirm a fact within 
| their knowledge, | or of which they. ought to 
have been certain before they went ſo far as to 
5 preſent a petition to the Houſe of Commons 
on that ground. Were a different rule whe. 
adopred, a petitioner by ſtating that the votes 
received for his adverſary were not legal, would 
throw the burthen of proving their legality on 
the other fide, inſtead of being obliged, as he is, 
to prove the truth of his allegation. In the pre- 
ſent caſe the inconvenience would be monſtrous. 
indeed ; for, inſtead of the petitioner's. proving 


& &. Ss 


watt of nol ice in a fingle church, which 1t was 
contended would | * their purpoſe, t 


fitting member would be compelled to Sr 


ſixty. witneſſes from. Orkney and Zetland, to 


prove that notice had been given in each indi- 


I + a 5 vidual 
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vidaal church.” Taking for granted, therefore, 
that the proof of *non-publication would be 
expected from the other ſide, he begged. leave. 
to aſk, What they had proved That che 


ſheriff depute did not preſide | at the election; 
5 which he apprehended would have turped out. 


to be immaterial, if any allegation of that kind 
had been made, but from the conſideration of 
i which he was treed, as there \ was no ſuch charge 


in the perition. | IR appeared in the next place, 

that the ſheriff depute had two ſubſtitutes, and 
that the ſubſtitute for Orkney had declared, 
dhat he had not publiſhed the notices in Zetland. 
Such a confeſſion might have effected the 
5 ſheriff depute if he had been ſued for the 
7 penalty given by the ſtatute of Queen Anne, 


provided Zetland were within the meaning of 


that act, and within the juriſdiction of the ſhe- | 
riff ſubſtitute for Orkney. But he would aſk 


upon what principle of law any perſon, much 


leſs a third party, could be affected by the de- 
claration of an agent, made without the for- 


mality of an oath, upon a point not entruſted to 


him. He begged leave therefore to ſay, chat his 


friends on the other ſide had not made out their 


caſe by legal evidence; which he truſted would 


Induce the committee to take care, if they were 


determined to have- ſtrict law againſt Juſtice, 
that they ſhould have no more. 
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For the other part of vanguint Mr. th 
las ſaid, he ſhould allow that the caſe of the pe- 
titioners had been proved; and ſhoutd proceed 
to enquire whether, conſidering all the circum. 
kances, it fell within the principle of law which 
had been contended for? The evidence had 
proved, that Orkney was repreſented ſeparately 
before the act of annexation in 1669. Was it 
clear, then, that the legiſlature meant by that a& 
to give the Zetlanders A concurrence . with the 


2 2 


freeholders of Orkney in future elections? The 


act contained no expreſs words to that purpoſe. 
Ihe object of it was not to regulate the right 

of repreſentation, but to conſolidate the juriſ- 
Kictions for the purpoſes of government. There 


being no frecholders in Zetland, and (as the law 
=> Scotland then ſtood, and ſtands at this day) 
it being impoſſible that any perſon could be 


qualified to vote in reſpect of lands there, could 
: the legiſlation mean that the notices ſhould be 


given. to the Zetlanders = The uſage is expla- 


natory of the ſtatute; and it appears from the 
5 minutes given in evidence, that there is not a fin- 
gle inſtance of theſe notices having been pro- 


5 clamed in theſe iſlands. He was very willing to ad- 


mit, that, antecedent to all acts of parliament, it 
was reaſonable whenever there was to be an 
egen, chat the ee ſhould have: notice of 


it; 5 


N 
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is but that, principle could never extend tb 


this, that- thoſe who were not electors ſhould 
As little benefit therefore 


have notice alſo, 
could be derived to the petitioners by mounting 


to the ſource of all law the fitneſs of things, : 


28 by attempting to bring tacir caſe within the 
letter of the ack of 1681; for the enacting- i 


dlaufe is by a ſound rule of law ta be conſtrued” 


according to the intent and meaning of the legi- 


1 ſlature at the time of paſſing the act; and theſe 


are beſt collected from the words of the pream- = 
” ble, which declare the effect to be, that ſuffi. 

« cient notice may be given to all perſons having 

40 wore in the election who are to eleft.” — The 


judges have frequently, in the language of a 
learned author (a), © expounded the words 
* entirely contrary to the text, and ſome- 
« times have taken things by equity con- 
MY ' trary to the text, in order to make them a 
8 gree with reaſon | and equity.” — Nume- 
wus inſtances are given: he adds in another 
part of his work 6), the following obſervations: 


82 The judges of the law in all times paſt, 


have fo far purſued the intent of the maker 


« of ſtatutes, that they have expounded act 
8 © which were generally i in words, to be but par- 
« * ticular where the i. intent was e n 


(9) Plonden's Com, p- 109 (5) P. 205. 15 
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the ide inſtance, Mr. Dallas dai, he only 
aſked: an equally reaſonable conſtruction, namely, 
inter] Yeting the act according to the intent of it; 
which was to give notice to thoſe who had a right 
to come to vote. This principle would likewiſe 
furniſh 2 rule to conſtrue the words of the fta. 
tute of Anne, which orders the ſheriff to pub- 
Tiſh the notices at the ſeveral pariſh-churches, 
within their reſpective juriſdictions; for their 
Juriſdition in this particular caſe; may well be 
conſtrued to have a reference to that diſtrict 
excluſively in which there were freeholders, be- 
cauſe if the legiſlature had been told that there was 
a diſtant and unconnected part of the ue 
in a ſituation which rendered it impe 
there could be freehold qualifications' ee an 
| exception would certainly have been introduced 
into the act with reſpect to it. The direction to 
give notice at the pariſh-churches plainly aroſe 
from an idea very natural at the time that the 
frecholders were reſident on their freeholds, and 
regularly attended divine worſhip at the pariſh- 
churches. From peculiar cireumſtances this could 
not apply to Zetland; and therefore Zetland has 
always been holden an exception to the law, how- 
ever broad the words of it might be. The un- 
interrupted uſage whieh has prevailed, demon- 
ſtrates allo the acquieſcence of all parties, and of 
As glare, in the 1 interpretation which has 
| tus 
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thus conſtantly been put upon the law. But, 
even if the words of the law could not poſſibly 
admit of ſuch a- conſtruction, the difficulty of 


putting the law in execution, ariſing from the 


number of iſlands, the ſmall communication be- 
tween them, the ſtrong currents, and the variety 
of windsrequired, bringsit underthe doctrinethat 
Acts of parliament that are impoſſible to be 
*. performed, are of no validity (a) ;” for the 


judges will preſume that the legiſlature would | 
not have paſſed ſuch a law if they had been 


aware of all the circumſtances of the caſe, eſpe- 


cially when, as in the preſent inſtance, an attempt 
to comply with the law would in fact be preju- 


dicial to the voters of the county, as the returns 
would not be received in time for the election. 


Mr. Dallas then entered upon the caſes of 
| Winchelſea and Seaford ; which he maintained 
to be extremely different from the preſent :. the 
latter turned upon an expreſs act of parliament, 
of the conſtruction of which no doubt whatever 


was entertained; neither was there any evidence 


of uſage, ſuch as had now. been adguced.. f In 
that cauſe, the public might be intereſted; in 


the preſent the public were not injured; for 
the ſheriff did not act according to the con- 


5 bear of the marie but the ait n Was. * 
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* error in form, and not intel fubſtancs 
of the law. He concluded, with-preffing on the 


committee the frivolity of the ere en _ 


nne n en e . 


ET. et} 1 3 245 ”7 5:5 


Aliens! . Hoy 155 Peri * 


10 e ee eee petitioners then delivered 
in authenticated copies of two commiſſions 
the frecholders of Orkney and Zetland (as they 

ſaid) to their repreſentarives in the parliament of 
Scotland; one dated the 16th of Apfil 1663, 
the other the 11th of Auguſt 1669 but previous 

5 to the 2c of annexation. * mae 


* D* * 4 Tg 5 
* L _ 


] TW 3 
* TE 3 | 
* S101 Mr. poten eee 


16 reply faid, That ' horwithſtanding both the | 


counſel on the other ſide had treated the argu- 
ments urged by the petitioners, as extremely 
light and frivolous; each of them had thought 
it neceffary to employ all his ingenuity in a 
1] berch of great length, to perſuade 


the com- 
mittee to be of the ſame opinion. They hatt 
dwelt much on the failure of the proof offered 
by the petitioners; but he begged leave to ſay, 
that though his clients had not perhaps given the 


: very beſt evidence of the want of notice, they 


14 givetr very fatlsfactory evidence of it, which 
ſeettied' to be admitted by the argument surged 


on the part of the fitting member; the tendency 
© 
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of whoſe evidence was to prove, not only that 
notices were not publiſhed at the laſt election, | 

but that they were never publiſhed at any former 11 
ane. The minutes of the election alſo ſtave, __ uu 
that the notices were publiſhed in Orkney; but | \F 
no mention is made of Zetland: neither are wt 
the notices themſelves given in, though they Wit 
have been repeatedly called for, and ought to 
have been produced. He ' obſerved, that the \M 1 
terms Principal and Agent, were miſapplied 1 
hen they were given to the ſheriff depute and 1 
ſubſtitute: the latter had, in the preſent in- "HI 
ſtance, all the authority of the former devolved | 
upon him, and was equally with him an officer let 
of the public. If it was his duty to prefide at | 
the election, he muſt be ſuppoſed to have hall 
fome authority over Zetland as well as kk: 
-ney-; for if he had none, the election for Zet. 
land was coram non judice, and was therefore a 
Violation of a public law which would be noticed Ws 
by the committee, although there was no alle- 1 
gation to that effect in the petition. Taking 1 
the fact of the non · publication of the notices to = 

be eſtabliſhed, it only remained to attend to | 90 
the law; but whatever might have been the anci- 0 
ent conſtitution of theſe countries, they belonged 1 
to Scotland before 1669, though the act paſſed that 1 
year annexed them inſeparably to the crown. „ 
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The Are ſeeing the . s at- 
tending the ſeparate Juriſdictions of high ſhe- 
riffs (which were very common in Scotland till 
their abolition in 1746) eſtabliſhed a ſtewartry 
over thoſe. united iſlands ; nor was the union 
merely confined to the juriſdiction of the ftew- 
ard; for, from the papers delivered in „it ap- 
pears that the freeholders of the county of 
Orkney and Zetland, took. a joint concern in 
appointing their repreſentatives to parliament. It 
wasnot neceflary thatthe act of annexation ſhould | 
expreſsly notice the right of the Zetlanders; 5 
they had only to get their land valued to enjoy 
it, and he apprehended, could not be refuſed, 
if they now applied to parliament. One intent 
of the act of 1681, undoubtedly is to give pro- 
per notices to the electors; but it does not ſtop 
there; it does not give the ſheriff a diſcre: 
tionary power, but chalks out a direct line, 
which, as a miniſterial officer, he is bound to 
8 lo, and cannot argue chat. the notice given 
by him was ſufficient, when the legiſlature has 
{aid that due notice muſt be publiſhed at every 
pariſh. church within his juriſdiction, As to the 
caſes which had been quoted to ſhew that courts 
of law had ſometimes reſtrained the: generality of 
an act of parliament according to the intent of 
it; he anſwered, that thoſe were queſtions, be- 
tween individuals, in which their Private rights 8 
were 
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i were concerned; but the queſtion here, turned 


5 upon the duty of a miniſterial officer to the 
5 public: in ſuch a caſe, form becomes ſubſtance. 


The owner of an eſtate, who wiſhes to be en- 
rolled, muſt lodge his claim in the ſheriff's. 


court two months before the Michaelmas meet. 


ing of the freeholders; a day leſs would prove 


fatal. The iſſuing of the precept, the indorſe- 


= ments requiſite to be made, the place of elec- 
tion, are matters of form; yet a neglect in any 


one of theſe particulars would avoid an elec- 


tion, in ſo much ſo, that 1 it had been thought 
neceſſary, in time of war, to paſs an act to 
change the headburgh where the freeholders | 


oughtt to have met. He had not objected to the 


evidence of uſage (which, however, he thought 
irrelevant where the law was ſo expreſs) becauſe 


the witneſſes, who were called to prove it, eſta- 
bliſhed alſo the caſe of the petitioners ; but to 


ſhew the impracticability of complying with the 
act, at leaſt an unfucceſsful attempt to execute 


the directions of it ſhould have proved. Par- 


| liament was diſſolved the 11th of June, the writ 


x bore date the 12th; is it poſſible that, between 
that day and the 28th of July, the notices 


could not have been proclaimed at all the 
; pariſh-churches in Zetland ? One man might 
perhaps require thirty days to go through all the 


Hands, but ſeveral might have been employed; 
FRE =; NN . | 8 8 and 
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Balfour would be elected again; and as to the 
former poſition, it would equally have applied 


not ſee why his clients ſhould/be prevented from 


_ diſcuſſion of which he thought would never be 
. a to be anden or veratious. | 


the act of 1669, which would have been nn- 
gatory if Orkney and Zetland had been united 
before. The perſon therefore, whoever he was, 
| 9 drew theſe nee, betrayed an igno- 
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and if, chrough tempeſtuous weather, the ro 
turns had not reached the headborough | In time, 


the counſel for the fitting member would then 
have been able to ſhew that no exertion had 
been omitted, in order to comply with the di- 
re&tions of the law. They had, indeed, ſaid, 


Thar the petitioners had ſuffered no loſs by 
want of notice; and could gain nothing if the 


8 election were declared to be void. But he did 
not comprehend what grounds they had to af- 


fert the latter propoſition, except, by means of 
the ſecond-fight, they could foretell that Mr, 


to the caſe of Seaford, where, however, the 
committee declared the election void. He did 


taking advantage of à public law, the ſerious 


W ich t to the new evidence, 2 5 


p 9005 $2 Mr. WPI 8 
Said, That it was completely i e by 


rance, 
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| tance, which would. not ſtamp an authority on 
his act ſufficient to contradict a public law. 
He calls thoſe iſlands indeed, an united ſheriff- 


dom; but he ſtates the electors to be Gentlemen, 
Tubabitauts, Heritors; and in a word, perſons 


of every deſcription, except choſe who, by the 


conſtitution of Scotland, have a right to vote 


or commiſſioners of ſhires.— The commiſſions 


therefore only ſhew, that the perſons concerned 


| in them attempted to do what they had no right 


to do; and that the whole tranlaction was in 


- act a blunder (a). 


4 


| 5 a j 3-7 On 


5 The Reporter bd bw diced to d in 


the rule he preſeribed to himſelf of abſtaining 


. rom notes, in favour of the following obſerva- 


lions, wwhich have been Soggefied to Bin . an 
 Ingenious friend. 


(a) It may be 3 W the argument on the 
part of the Sitting Member was not carried too far on 


ſome points. Orkney and Zetland were united into one 


ſheriffdam by an act of parliament i in 1612 *, which the 


petitioner's counſel ſeemed not to be aware of. The act 

of 1669 only made the union more complete, as there had © _ 
been attempts to break it, and changed the ſheriffdom into 

2 ſtewartry, which is merely a nominal diſtinction. The 


legiſlature intended, either that the landholders of Zetland 


n join thoſe of Orkoey 1 in the election of the bo ah 


* The ath of the he unprinted acts ir in 1612. 
lentatives 


Si. © es Menne 
On Thurſday the 2 1ſt of 1 April; Mr. Edward 
James Elliot, from the Select Committee, who 


f 


Cres of the united ſheriffdom & or © hes, or - that 


the Zetlanders ſhould never have a repreſentative ; for 


after the junction they could not elect ſeparately. The laſt 


is too violent a ſuppoſition. The qualification of the act 5 
of 1669, That the annexation ſhould be avithout prejudice 
10 His Majeſty? s vaſſals witbin the ſaid iſles, of their li- 
 berties and privileges, to have and fend. commi oners to 
parliament to repreſent them, as they did or might hav 

Ane formerly, could not have borne the conſtruction 


put upon it, if it had been obſerved, that at that period there 
certainly were perſons in Zetland capable of electing. 
By an act paſſed in 1661, a new qualification was intro- 


ey duced, namely, the poſſe Mg an eftate held of the King, 
75 gielding L 1000. Scots of real rent; and this continued till the 
2 paſſed 1 in 1681, which introduced the £400. Scots of 
vualued rent. The inference from the act of 1661, ſeemed 


to have eſcaped the petitioners, though it may be obſerved 


- that the commiſſions to the county repreſentatives, which 
they relied on as mentioning the freeholders of Orkney 


and Zetland jointly, were granted ae that act was in 
7 force. 


But the ground upon which the cauſe of the Singing: | 
Member ſeemed moſt firmly to reſt, was, That the acts of 
1681, and of the rath of Queen Anne, requiring the no- 
tices to be made at all the pariſh,.churches, © to the effect 


0 that ſufficient advert tiſement might be given to. all par- 
1 ties having votes, had received a conſtruction by uſage, 


as if Zetland were an exception to the general rule; which 


coiiſtruction was ſupported by reaſon, inaſmuch as it would 
| be nugatory t to give {uch notices in Zetland when (after the 


2 Charles IT. Par, 1. anno 1661, chap. 29. Vote 
1811 F | | 99 


were appointed to try and determine the merits 


of the petition of Colonel Thomas Dundas, 
and alſo the petition of Charles Innes, clerk to 
His Majeſty's Signet; Gilbert Meaſon, Eſq. 


of Rothieſholme; 3 Captain Alexander Græme, : 
of Greenwall; Malcolm Laing, Eſq. advo- 
| cate; Sir Thomas Dundas of Kerſe, Bart. and 
Charles Dundas, Eſq. being freeholders of the 
Stewartry of Orkney and Zetland, ſeverally | 
complaining of an undue election and return 
: for the ſaid ſtewartry, informed the Houſe, 
act of 1687, and till the legiſlation ſhould interpoſe by 
granting a valued rent) there could be no parties having 


votes. It would be rigorous indeed, therefore, at the 
preſent day, to ſet up the letter of the law againſt j its ſenſe . 


and ſpirit, and the uniform uſage ſince 1681. 


The doctrine of deſuetude ſeemed to be inapplicable.— 
There is no doubt that, by the law of Scotland, an act of 
parliament may be repealed by deſuetude, or by contrary | 
uʒſage; but as this is founded on an idea of general aſſent, it 

zs evident that the deſuetude which is to operate as a repeal 

of a general regulation, muſt itſelf be general; whereas 
here the acts of 1681 and of Queen Anne, being in ob- 
ſervance all over Scotland, except in Zetland, all that 
could be inferred, upon the ſuppoſition that Zetland is 


comprehended in the acts, was that the ſheriff had neglected 


his duty. This doctrine was recognized by a late decree 
of the Court of Seſſion, where in an action to inforce the 
laws for ſupport of the poor in a certain diſtrict, it was 
pleaded that the law had gone into deſuetude in that 


particular diſtrict; but the plea was over · ruled, becauſe the 


law had been in conſtant e in other wk of the 
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%% SS WE - 
That the {aid Select Committee had determined, 
that John Balfour, Eſq. is duly elected a 
Commiſſioner to ſerve in the preſent parliament 
for the County and te of (hy and 
Tetland. 4 
And alſo, That the Laid SeleR Committee 
have determined, be 
 _ Fhat the petition of the Ga freeholders of . 
che ſtewartry of Orkney and Zetland did not 
appear to che faid committee to be * or 


vexatious: 


And alſo, 15 1 5 
That the petition of the ſaid Coloviat Thomas - 
Dundas did appear to the ſaid Select Committee 0 
to be frivolous : x; 0 
And _—_ oo 

That the petition of the ca Colonel Thomas | 
Dundas did not appear to the ſaid Select Com- 
mittee to be vexatious: . 
And alſo, „ Sa 

That the oppoſition of the aid John 3 
Eſq. to the faid ſeveral petitions did not appear 
to the ſaid Select Committee to be frivolous « or 
vexatious. | 
And the faid determinations were ardared to 
be entered on the Joynals d of the 2 E 
WED IN 
WING 
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The Grant of Rocrr DE en to the 
Burgeſſes of PONTEFRACT. | 


__—_—.L 


2 


Note. 2 he K has e bet the Favour F - 
Joxn Warsn, Eq. a Grant of HE NAR 
bp. Lasat to the Burgeſſes of POMFRET, da- 
ted the Feaſt of the Apoſiles PIII and 
Jamss, in the 6th of Evw. I. purporting 
to recite the Grant of ROE vs LAS 


in hæc verba; but reciting it with ſome 
Variations, which be Ba ere” Eden 
in the Notes. VVV 
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| DII3 A NT preſentes et futuri quod ego Rogerus de 


Laſci Conftabularius Ceſtrie dedi et concefli et hac preſenti 


m# 
> 


redibas et Tucceſloribus f | 7 Soren Burgaginn® et Toftos 
: ſuos tenend*4 de me et de heredibus meis in feudo et hereditate, 
| Lbere et quiete, honori! 


mihi vel beredibus meis XIIeim. denar pro quolibet T ofto 


8 * Et i burgagium. 


„ integro, 


ee et integre Reddendo annuatim 
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P 4 1 | * * A . Ws} | 
integro, ficut ſuerunt“ in tempore Henrici de Laſci, prof om- 


nibus ſeviciis, reddendo medietatem firme ad mediam qua- 
drageſimam, et medietatem ad feſtum Sancti Michael', Pre- 
terea Conceſſi et Confirmavi prefatis Burgenſibus meis et 
ſucceſſoribus ſuis, libertates et liberas leges quibus utuntur 
Burgenſes Dom' Regis de Grimesbi, que tales ſunt; quili- 
bet Burgenſis poteſt Terram ſuam dare vel vendere eui volu- 
erit, niſi religioni, ſalva firma Domini; et intrabit placitum, 


et reddet terram in manus pretoris ad opus Domini, et 
dabit un' denar' de I heoloneo, et Pretor dabit terram em. 


tori de dono domini, quietam ab omnibus, et emtor dabit 


ſimiliter unum denarium. Quicunque emerit aliquam par- 


tem alicujus Tofti,. et ſaifiatus fuerit ficut preſcriptum eſt, 
adeo liber eſt ut fi totum Toftum emeret. Si quis habuetit 
plures domos in Tofto ſuo et locayerit eas aliquibus, liberi 


erunt vendere emere omnia mercemonia ſed dabit IIII. de. 
nar” Pretori per Ann, Qui in Capitali domo manſerit qui- 
etus erit et liber ſieut burgenſis eſſet. Quicunque foris fece- 


rit in Burgo predifto ibi attachiatus exit, et juri ſtabit per 


. judicium in Curia 4. Prefati vero Burgenſes non exibunt de. 
burgo ſuo pro aliquo placito vel aliqua querela, niſi tantum 


pro placitis Corone. Quando pretor pacaverit domino fir 
mam burgi ad feſtum ſancti Michael', removabit illum Do- 


minus et ponet quemcumque voluerit; ſed burgenſes pro- 
piores erunt ſi tantum dare voluerint quantum alii. Qui 
aliquem rectaverit de aliquo delicto, in placito coram pretore, 
quod injuſte, et abſque ratione, et in pace, illi forisfecerit, 
et ille negaverit injuriam et non- rationem, et pacem, et 
quid quid dixerit verſus eum; bonum dedit reſponſum. 


Qui negaverit injuriam, vel irracionem, vel pacem, et non 


fuerit culpatus de aliqua iſtarum, judicabitur in miſericordiz . 


Pretoris et per forisfactum recuperabit reſponſum ſuum. 
Qin nominatim verba negacione ſua negare ceperit, p et non 


* 88 „ Burgens' 


Omni 
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bmnia nominatim negaverit, cadit, et per forisfactum 
teſponſum ſuum recuperabit. Forisfactum burgenſium 


finietur per XII legales homines ad hoc electos, ſi Pretor 
aliquem gravare voluerit. Nullus burgenſium dabit foriſ- 


factum pro prima ſuperſeſſione, ſed pro ſecunda, niſi diem 


ſanare“ poterit. Quilibet burgenſis ſuum proprium namium 
plegiabit niſi rectatus fuerit de Corona Domini Regis vel 
dimiſerit proptium plegium incurrere. Si ſerviens Prætoris 


locutus fuerit verſus burgenſem, non reſpondebit ſine Teſte. 
Si burgenſis rectatus fuerit de pari ſuo, de ſanguinis effu- 


ſione vel de ictu f et negaverit jurabit ſe VIta, fi non de 
ſanguine fe IIIa. Si alius quam burgenſis, a burgenſe de 


eodem rectatus fuerit jurabit ſe XIIa, Quiſque burgenſium 


| tenetur alteri reſpondere fine teſte, ſed non forinſico nifi de 
facto apparente vel de debito. Burgenſis fi de pari { ſacra- 


mentum acceperit, niſi de debito, in forisfacto erit ; fi de 
altero quam de pari quietus erit. Si forinſecus a burgenſe | 


 Haeramentum acceperit, in maximo fotisfaRo erit. Si fo- 


rinſecus debitum debuerit alicui burgenſi, lecet ei omni die 


ſeptimane capere namium ſuper illum fine licencia pretoris, 


niſi nundenis ſancti Egidii. Si namium alicujus burgenſis : 


captum fuerit ſuper alium, judicatus erit prima die ire ad 


| liberandum illud propriis expenſis; quod fi facere noluerit 
eogetur per proprium ire namiums Qui Theolonium Do- 


mini aſportaverit in forisfacto remanebit tali, ſcillicet, pro 


quadrante V ſolid' et quadrant', pro Obolo X ſolid' et 


Obol',—pro III quadrantibus XV ſolid' et III quadrant, 
pro denar'. XX Yolid* et denar'. Cuique licet in terra ſua 
guamlibet Officinam 9 facere ad perficend* firmam Domini. 
Quicunque aliud negaverit vel conceſſerit quam hoc de quo 
tectatus fuerit, in forisſacto permanebit. Omnis burgenſis 


poterit ducere annonam per aquam et per terram quocur qus 


voluerit, et omnia alia mercimonia fine conſuetudine deen 


* Qu. Servare. + Apparente. & Sno. | $ Neelie Officinia. 
8 ee wy fione 
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ſione, nifi prohibetur a Domino vel Ballivis ſuis. | Nox tewes 
mur reſpondere cuiquam de aliguo Tenemento noftro. in qua 
' feifeati fuerimus per manus Pretoris et tenuerimus * per 
unum annum integrum et unum diem ſine calumpnia. Si 
citatus fuerit aliquis in placito 20% ro f dum alibi fuerit in 
negocio ſuo, quietus erit de diebus ſanandis cum redierit. 
Si aliquis burgenſis rectatus fuerit de latrocinio ab aliquo, 
+ nos judicabimus eum in burgo noſtro afſiflente nobi ifcum 
| ſerviente Domini, faciente unam\| legem, una vice cum 
XXXVIta man, fi alia vice rectatus fuerit wel 5 
per duellum vel per aguam legaverith ſe, Nulla femina 
dat Conſuetudinem in burgo noſtro pro cerviſia vendenda 
Pꝛeterea dedi et conceſſi et hac preſenti carta mea confirmavi 
eisdem burgenſib' meis de Pontefracto et heredibus et ſucceſ. 
ſoribus fuis quietanciam de omni Theolonio et Confuetudine 
per totam Terram meam pertinentem ad Caſtelariam Pontis. 
| fraQ'et ad Caſtelariam de Gliderho*+ Et pro ifth donacione 
et conceſſione libertatis habende et firmiter tenende dederunt 1 
mihi prefati burgenſes mei de Pontefracto CCC Marchas ar. 
genti. Hiis Teſtibus. Huberto Dei gracia Oantuar' Ar- 
chiepo'. Comite Rogo. Bigot. Willo. de Sancte Marie 
eccleſia. Willy. de Warrenna. Rad Archid He ford. Ric 
de H'iet. Sim' de Pateſhill, Aug* Pevel. Oſb'to filio 
H'vi. Ric! de Ceſtria. Hug' de Bobi. Rog' de Bavent. 
Rad' fil' Rad', Walto, de Borint. Alano de Sindbi. 
Thom' fil' Thome. Rob? de Vavaſſur. Ade* de Duttona. 
Rob' Wallenſi. Ade' de Reinevilla. Johanne de Birkina 

Fon 4 Lunivers. e de Renevilla. ou VI Ids, 


= Prefati burgenſes non tenentur reſpondere cuiquam de 1 te · 

nemento ſuo 1 in quo ſauſiati fuerunt Remane Pre etoris et tenueriut 

per, &c. N 

I Burgens'. I 5 
7 Judicabitur in curia a burgens” co; leges et conſuetudines de 

_ Gruneſby. | OY | . 2 

Q. ſuam. 8 Qu. lesabit. 2 Glyderowe. 
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Jaunii ap' Weſtmonaſt'ium, coram | Juſtice domini Regis 
* Anno Veo. Coronacionis * 


DE ED annexed to he FOR Cy AR TE K. 


| Dc3az NL 0 omnes Nedim et Faturi quod ego Rog” Us 
Laſci Conſtab' Ceſtrie dedi conceſſi et hac preſenti Carta 
mea confirmavi burgenſibus meis de Pontefracto qui habent 
terram in Mori IX viginti acras Terre et XIIII et dimidiam 


acram in mora, Tenendas ſibi et heredibus ſuis de me et here- 


dibus meis libere quiete paeifice. Redbendo inde annuatim 


mihi et heredib' meis-pro omni ſervicio pro qualibet acra IIII 
denarios de firma ad Feſt' Sancti Michael', Scil' Spraclig? 


XXXII acr'. Henerico genero ſuo IIII. Erniſio XIX. 
Helie filio ſuo XI. Edwino fil Wald!” XI et dimid?, 
Alex», fil” Hereward X. Matildi Ruffe IX. Simoni gene- 


- 26 ſho II. Thome $1'Winiaro II. Gilb' fl: Mirtild* XIII. 


Bened* fi Ranulfi III. Heredi Johannis Nobilis III. 
Wil lo fil' Ade” et Willo nato III. Heredib' Ric' fil Ha- 
rald III et dim'. Ade' fil Aldred VI. Seman' VI. Aſ⸗ 


tino fil Stephe' III. Simoni fil' Bened' VIII. Rob? fil' 
Guſipe II et dim'. Willo. fil' Bened' III. Rob' fil] ohannis 
IX. Willo. fratri Bened” et Rob? fil Hadewlf' III. Ran- 
ti fil? Walti III. Hered' Hen? clerici VI. Hen' fil' Kaſ- 
ehin VII. Alex. prepoſico I. Willo, fil Lewini XI. 


Acras, Hiis Teſt' Euſtach' fratre Domini. Rob Walenſi. 


Willo. de Lungvil. Jord' Foliot. Gilbert de Laſci. 
Willo. de Bello Monte. Ric? de Stapelton. Mag ro Rei- 
Gs. | Ric clerico, Willo fil Seren et alis. 
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11 
No. IT, 


De AAC de Laſei Com- Line? ef Conſtabilar- 


Ceſtrie univerſis ad quos preſens feriptum pervenerit ſalutem 


in Domino, Noveritis nos conceſſiſſe et hoc preſenti ſcripto 
noſtro pro nobis et heredib' noſtris confirmaſſe dilectis Bur- 
genſib' et hominib' noſtris de Ponteffacto omnes ſeldas quas 
ipſi vel anteceſſores ſui levare potuerint in foro et vaſto noſ— 
tro ejuſd' Ville uſque ad feſtum Apoſtolor* Pp'hi et Jaco- 
bi, Anno regni Regis Ewardi ſexto. Mabend' et Tenend' 
dictis burgenſibꝰ et hominib' noſtris et heredib' et ſucceſſo- 
rib' ſuis de nobis et heredib' noſtris libere et quiete et bene 
et in pace, iure hereditario in perpetuum. Keddendo inde , 
: annuatim nobis et heredib' noſtris firmam debitam et conſu- 
etam terminis ſtatutis et conſuetis; Et quod volumus et con- 
cedimus quod nec nos nec heredes noſtri nec aliquis alius 
nomine noſtro, aliquid Jur* vel Clam' in dictis ſeldis niſi fir- 


mam debitam et conſuetam de cetero exigere vel habere 


poſſimus. Preſenti ſcripto ſigillum noſtrum apponi fecimus. 
Pro hac noſtra conceſſione et quieta clamanca habend* pre- 


dicti Burgens' et homines noſtri deder' nob' quadraginta lib' 


Sterlingor'. hiis Teſtibus Dom' Pet. de Ceſtrie pp' Beu'- 


laci. Dom' Johanne Bely. Joh* le Vaveſur'. Alex, de 
5 Monteforti. Wille, de Vaveſur', Wills, fil? Thome. 


Steph' le Walens', Milit. Simon' de Thorp tunc ſen' Pon- 


tisfr' Thoma Bely nunc Conſtabular' ejuſd'. Petro de 
Kyrkton, Willo, de Multon. Hen' de Kyrkeby. Nich' 


| dict's 


. Note, This reference os to be to the Feaf of Philip 4 


Janes mentioned in the beginning of the Grant; from 
which the grant ſeems to be connected with the Charter 
bd Henry de Laſci of the ſame date in the 616, of Ed. I. 
ce ante, Appendix . 1. 


de Burton, et alis Dat' ap* Pontefr ' die et Anno ſupra 2 


No. II. | 


No. III. 


Rz JCARDUS. Dei gracia Rex Anglie et Ftancie ot. 


5 5 Dominus Hibernie Archiepis' Epis' Abbib Priori” Ducib* 
Comitib' Baronib' Juſticiar* Vicecomitib' Efcatorib' Pepo- 


ſitis miniſtris et omnib' Ballivis et fidelibus ſuis ſalutem; 


Stiatis quod nos non ſolum ob affecionem et cee 


| quas ad villam et burgum noſtrum Pontifracti ac ad dilectos et 


fideles noſtros Ballivos et Burgenſes ejuſdem gerimus et ha- 
bemus, verum eciam eorum gratuita et acceptabilia ſervicia 
nobis per antea ad ſu* grand* cuſtus et expens' multipliciter 


impens' memorie reducentes, volentes eos condigne remu- 
nerari ex certa ſciencia et mero motu noſtris ordinavimus 
conſtituimus appunctuavimus et ereximus dilectum ſubditum 

noſtrum Johan' Hille unum Burgenſium prefate Ville ſive 


burgi in Majorem ejuſdem Ville five burgi Nec now 
de gracia noſtra ſpeciali conceſſimus et hac preſenti carta 
noſtra confirmavimus. pro nobis et hered' noſtris eiſdlem 


Majori et Burgenfib- predicte ville ſive burg! in perpet' 


has libertates francheſias quietancias et immunitat ſubſeript. ; 


Videl' quod burgus ille fit deinceps liber burgus i in re et no- 


mine de Majore et Burgens' et quod idem Major et burgenſes 
et eorum heredes et ſucceſſores liberi burgenſes ſint et Gildam 


mercatoriam habeant et iisdefn libertatibus et liberis con- 
ſuetudinib' in eodem burgo utantur et gaudeant quibus bur- 
genſes et inhabitantes Ville five burgi de Stanford ante hac 
tempora uſi fuerunt et gavifi utuntur et gaudent. Ac eciam 
volumus et concedimus per preſentes pro nobis et heredib? 


noſtris quod iidem nunc Major et burgenſes Ville ſive burgi 
he corporat fit una Civitas perpetua corporata in re et 
nomine per nomen Majoris et Burgenſium Ville five burgi 


Pontifracti habeantque ſucceſſionem perpetuam, Et quod 
| idem Be: Major et t burgenſes et ſucceſſores ſui predicti per 


24 : idem 
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idem nomen ſint perſone habiles et in lege capaces ad perqui 
rend Terr” Tenement* Redditus Servicia et Poſſeſſiones quaſ. 
cunque nec non omnia et ſingula Placita Sectas Querelas 
Demandas Acciones perſonales reales et mixtas mot' ſive 
movend'ꝰ in quibnſcunque Curie noſtris vel hered? noſtror? 
aut alior' quorumcumque tam coram nobis et heredib' noſtr· 
quam coram quibuſcunque Juſtic“ et Judicib' ſpiritualib' et 
temporalib' proſequend' et defendend' et quod in eiſdem 
placitare poſlint et placitari, reſpondere et reſponderi, et quod 
habeant ſigillum commune pro negociis Ville ſive Burgi pre- 
diRti in perpet deſerviturum. Et etiam conceſſimus et per 
Preſentes concedimus pro nobis et heredib' noſtris predictis 
nune Majori et burgenſibꝰ et eorum et heredibus et ſueceſſo- 
ribus in perpetuum, quod iidem nunt Major et burgenſes or 
eorum heredes et ſucceſſores Majores et Burgenſes, i in feſto 
Sancti Michaelis Archangeli proxime futuro poſt Dat? pre- 
. ſencium' et poſtea de anno in Annum, in eodem Feſto inter 
eoſdem Burgenſes in quadam Aula ibidem vocata le Motehalle 
eligere poſſint de ſeipſis treſdecim Comburgenſes de pro- 
brioribus hominibus burgens Ville five Burgi predicti 
Quorum Burgenſium unus ſemper in Majorem ville ſive burgi 
predicti adtunc eligatur, ac Major Ville five Burgi illius per 
unum annum poſt electionem illam proxime ſequentem exiſtat. 
Qui quidem Comburgenfes fic electi in hujuſmodi offi- 
- cio Comburgenſium Ville five Burgi ptedicti durante vita ſua 
permaneant et exiſtant et eorum quilibet permaneat et 
exiſtat, niſi ipſi aut eorum aliquis ad ſuam ſpecialem requiſi- 
tionem Majori ac reſiduis comburgenſibus illius Majoris ville 
five burgi predicti pro tempore exiſtent” faciend* ſeu propter 
4 aliquam, notabilem cauſam ab Coinburgenſib' ills, per 
Majorem Ville five Burgi illius pro tempore exiſtent” „ amoti 
fuerint vel amotus fuerit; et quod obiente ſeu qualitercun- 55 
que decedente vel amoto hujuſmodi Comburgenſe ab officio 
Comburgenſie, habeant Major pro tempore exiſtens et Com- 


burgenſes Ville five burgi predſeti ae gorum beredes et ſuc | 
| Selen 
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ceſſores in perpet” plenam poteſtatem et auctoritatem, tẽnore 
preſencium, elegend' unum alium burgenſem de ſeipſis in 


Comburgenſem ville five burgi predicti loco ipſius Combur- 


genſis fic obientis decedentis vel amoti, et fic de tempore in 


tempus in perpetuum. Et ulterius conceſſimus ac per 
preſentes concedimus pro nobis et hered noſtr* prefato nunc 


Majori et Burgenſib* et eorum heredib' et ſucceſſorib' in 


perpet', quod iidem nunc Major et Comburgenſes Ville ſive 


E: Burgi illius et eorum hered* et ſucceſſor* pro tempore exiſtentꝰ 
de Anno in Annum ad eorum libitum in feſto predicto 
eligere poſſint de burgenſibus Ville ſive burgi illius duos ſer- 
vientes ad defendendum five portand' in dies Clavas cum 

| armis noſtris et hered noſtror ſculpt” ante prefatum majo- yh 
rem et alios Majores Ville ſive burgi illius pro temp' exiſtent”, 
et ad faciend' et exequend* omnia et ſingula precepta et 


mandata quæ per dict' Majorem pro temp? exiſtenꝰ eis vel 


eorum alteri de tempore in tempus injungentur. Et inſuper 
- concedimus prefato Majori et burgenſibus et ſucceſſorib' ſuis ; 


quod ipfi per ſervientes ſuos ad Clavas habeant Poteſtatem et 
auctoritatem ad attachiand” et arreſtand* quoſcunque viros et 


mulieres 2 ſufficientes per corpora ſua iu quibuſcunque 


55 placitis querelis contractibus et demand” aut aliis accionib' 


Perſonalib realib ſeu mixtis quibuſcunque infra villam five 
burgum predictum et procinctum ejuſdum qualitercunque 


fat” five emergent” que aliquo modo mot' fuerint five 


mover 1 contigerint in futurum, Conceſſimus e tiameiſdem 5 
Majori et burgenſib' quod ipſi et ſucceſſores ſui habeant . 


villa five burgo illo poteſtatem et auRoritatem juriſdictionem 


et libertatem facend' et exequend' omnia et ſingula que ad 


officium Coronatoris ibidem pertinent faciend' et exequend', 
prout ceteri Coronatores noſtri et hered* noſtrorum alibi ha- 
buerunt et habere contigerint in futurum. Ita quod nullo 


tempore futuro aliquis Coronator ejuſdem regni noſtri 
Anglie niſi Major ville five burgi predicti pro tempore 


exiſtens infra villam five burgum illum et precinctum ejuſ- 
dem 
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Jem ſe intromittat, nec qnad aliquis Vic? Eſcaet' Seneſe? 
ue codar. aut Miniſter noftzi vel hered' noſtror' Vit. 
lam aut burgum predict et procinctum ejuſd' ingre- 
diatur ad aliquod officium ibidem faciend* ſeu exequend“ 
niſi in defectu ipſius Majoris, et quod Major predict' fie 
per Comburgenſes ſuos predict“ electus ſeu eligendus 
immediate poſt hujuſmodi eleccionem coram jiiſdem ſuis 
Comburgenſib' in le Motte Halle predict' tam de officio 
Majoralitat' quam de officio Coronatoris per ipſum debite 
et fideliter faciend” et exequend' ſacramentum ſuum ſolemp- 
niter præſtat corporale, Et fi hujuſmodi Major infra annum 
poſt elleccionem de fe fic fact' deceſſerit aut pro minus ſana 
_ gubernacione Ville five Burgi predicti aut pro aliquo 
delicto vel cauſa quacunque ab officio Majoralitatis aliquo 
modo depoſitus vel amotus fuerit, ad tune Comburgenſes 
predicti ct ſucceſſores ſui unum alium de ſemetipſis Combur- 
genſib in Majorem Ville five burgi predicti loco hujuſmodi 
Majoris fic decedent” depoſiti ſeu amoti pro reſiduo Anni 
Allius ad eand' Villam five burgum regend” et gubernand? 
znfra ↄcto dies prox” poſt hujuſmodi deceſſum depoſicionem 
five amocionem eligere poſlint et creare qui conſimile ut 
prefertur ſacrament' preſtabit. Et volumus et manda- 
mus quod nullus extraneus five forinſecus extra aid Vil- 
am five burgum et procinctum ejuſdem commorans vigore 
fue colore Burgenſie aut pro eo quod extat Burgenſis ibidem, 
non fit nec eligatur Major dict' ville five burgi futuris tem- 
porib' quoquomodo. Et Preterea de gracia noſtra ſpecial; 
Conceſſimus et per preſentes concedimus prefato majori et 
burgens' et ſucceſſorib' ſais quod iidem Major et ſucceſſores 
fot ſint Juſticꝰ et Cuſtodes pacis noſtre infra Villam five bur- 
gum predict conſervand* Et iidem Major et ſucceſſores ſui © 
habeant imperpetuum auctoritatem et poteſtatem infra ean- 
dem Vill“ five burg' ad pacem conſervand' prout ceteri 
Juſtic* ac Cuſtodes pacis noſtre in hac parte in aliquo Com“ 
regni noſtri Anglie habent. reterea volumus ct conce- 


„ eee ee 


dim' pro nobis heredib' et ſueceſſorib' noſtris eiſdem nune 


Majori et burgens* quod iidem nunc Major et omnes ſuc- 
ceſſores ſu1 Majores Ville five burgi predicti habeant ſupervi- 
ſum correccionem et punicionem aſſiſe panis, vini at ſervi- 


cie ac omnium quorumcumque victualium infra Villam five. 


burgum predict' et precinct' ſeu limites ejuſd' vendit' ſive 


vendend' de tempore in temp? quo eis videbitur oportunum 


five neceſſarium in temporibus futuris in perpetuum. Et 


iuod dicti Major et burgenſes et ſucceſſores ſui habeant 
ſigillum commune ad menſuras et pondera quecunque infra* 


Villam five burgum precinct' et limites predict' figilland? Ita 


quod Clericus mercati hoſpic' noſtri ſe de hujuſmodi ſigillo 


ſeu de ſcrutinio five examinacione menſurar? et ponderum 
infra dict' villam five burg' ac precinctum et limites, ſeu 
alterius cauſe ante hec tempora pertin* nullo modo intro- 


mittat ſub gravi forizfactura. Inſuper de gracia noſtra 
| ſpeciali volumus et concedimus pro nobis et heredib' noſtris 


in perpetuum prefato majori et comburgensꝰ et eorum ſucceſ- 


for quod iidem Major et Comburgens' Ville five burgi pre- 


dit pro tempore exiſten' quamdiu i in hujuſmodi officio Ma- 
Joris et Comburgenſium fuerint, habeant poteſtatem et 


auRoritatem ad omnes et fingulos ligeos noſtros predict' Ville 


five burgi cujuſcumque tatus ſeu condicionis fuerint, et quos 
eis melius videbitur, evocand” congregand et coadunand* 
ad eos et corum quemliber, juxta ſtatum ſuum, bene ęt 
ſufficienter armari et muniri faciend', ac eos et corum quem 


libet in armis et in arraiacione hujuſmodi, ad vigilias et 


exploraciones infra dict' villam five burgum precin& five 


limites ejuſd' pro ſalva cuſtodia, tuicione et defenſione ejuſ- 
dem Ville five burgi nocte dieque tenend' ſeu cuſtodiend*, 


Ac etiam de uberiori gracia noftra et ex mero motu 
conceſſimus eiſdem Majori et burgenſib' ac ſucceſſorib' ſuis 


quod ipſi in perpetuum habeant returnum omnium brevium 


noſtrorum et ſummonicionem Schacharii noſtri et hered' noſ- 


tror' et eorundem execugionem, Et quod nec 1idem Major 
. bon ie nee 
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AI APPEN DI X, No. III. 
nec Burgenſes et ſucceſſor ſui nec eorum aliquis emplact- 
tent vel emplacitet, implacitentur aut implacitetyr coram 
nabis vel aliquibus Juſtic* noſtris vel hered' noſtror extra 
Villam five burgum predict de Terris et Tenementis infra 
eandem villam five burgum exiſtent? nec de tranſgreſſionibꝰ 
convencionib* ſeu contract in ead' villa five burgo factis vel 
aliis quibuſcunque ibidem emergent” ſed omnia hujuſmodi 
placita que coram nobis vel heredib” noſtr' aut aliquib” 
Juſtic' noſt' vel hered' noſtror de Banco vel alibi ſummoniri 
contigerint vel attachiari extra Vill five Burg' predict im- 
placitand', coram Majore ejuſd' Vill' five burgi qui pro 
temp' fuerit infra eandem Vill' five burg' placitentur et ter- 
8 minentur; niſi res ipſa tangat nos et heredes noſtros aut 
communitatem ejuſd Vill ſive burgi. Ct quod predictus 
Major Ville five burgi predict pro tempore exiſtens, nec 
aliquis Comburgenſium predi&' : aut ſucceſſores ſui ordinetur 
aut aſſignetur Ductor Triator aut Collector aliquarum Cuſtu- 
marum Taxarum Tallai- Auxilior” Subſidior Scutagior” 
Decimar' Quintar' Deciar' aut aliarum Quotarum quorum- 
cunque nobis vel heredib' noſtr qvalitereunque concedend' 
extra Villam five burgum prædict' Volentes etiam et con- 
cedentes eiſdem nunc Majori et burgenſb' quod nec ipſi nec 
hered' vel ſucceſſor” ſui, nec ullus eorum in futuro fiant ſeu 
fat Ballivus Conſtabularius Prepoſitor nec alius Officiarius 
vel Miniſter noftri aut hered* noſtr' extra Villam five burg* 
predict' contra voluntatem ſuam. Et quod nec ipfi nec 
eorum aliquis ad aliquod onus Officiar' prediQ' ſuſcipiend* 
extra Villam five burg* predict quoviſmodo arctentur ſive | 
_compellantur, nec arctetur five compellatur. Et quod nec 
predict Major et burgenſes nec ſueceſſores ſui ponantur in 
Aſſiſis, Juratis, vel Inquiſicionib' aliquibus, racione tene- 
mentorum ſuorum forinſicorum, vel aliis quibuſcunque que 
ratione tenementor' ſuorum vel tranſgreſſionum aut alior' 
negociorum ſuor' forinſicorum quorumcunque coram Juſtic' 


aut alus miniſtris noſtr' vel hered' noftror? emerſerint 
faciend's 5 


* 


A PPEN DIN, No. I, aff 


faciend', quamdiu moram in eidem villa five burgo fecerint. 
Et omnes forinſeci non ponantur cum ipfis Burgenſib' in 
Aſſtſis, Juratis, vel Inquiſicionib' que racione terrarum et 
tenementor ſuorum in eadem Villa five burgo exiſtent', aut 
tranſgreſſion contract' aut aliorum negociorum extrinſecor 


emerſerent faciend'. Et ulterius de uberiori gracia 


noſtra conceſſim' et per preſentes concedim' et confirmamus 


eiſdem Majori et burgenſib quod ipſi et ſucceſſores ſui ſint 


Juſtic' noſtri ad pacem, nec non 2 felonꝰ tranſgreſsꝰ et 
alia malefacta quecumque, et quoi at | aſtic* ad pacem in- 


tra vill five burg' et precinct' ct mit? illius una cum uno 5 
legis perito ad denominacionem majoris ville five burgi illiis 


pro tempore exiſten”, teneant infra eand' villam five burg' de 


tempore in temp Seſſionꝰ ad inquirend” pro nobis et hered” 


noſtr' tociens quociens neceſſe fuerit, per mandatum ſive 


warrantum ab Majore ejuſdem ville five burgi pro tempor* 
exiſtent' fiend' et alicui Servienti ad clavam Majoris ville 
ſive burgi illius pro tempore exiſtent” dirigend' five faciend” 


Ef quod iidem Major et burgenſes et ſucceſſores ſui 
habeant furcas et propriam Priſonam five Gaolam infra 
villam five burg* Pontiffracti predict“ ac precinctꝰ et limit? 
ejuſdem ad felones et alios malefactores quoſcunque infra 


Villam five burgum ac precinct- et limit' predict' capt” five + 
capiend' in eadem Priſona five Gaola quoſque ab cadem 
{ſecundum legem et conſuetudinem regni noſtri Anglie deli- 
berentur, ſalvo et ſecure cuſtodiend'. Et quod tam hujuſ- 
modi ſervientes ad clavam infra Villam ſive burg' predict“ 


pro tempor” exiſtenꝰ omnia precepta et warrant” pro ſeſſiombꝰ 
hujuſmodi in omnibus faciant et exequantur, et eorum alteP 


faciet et exequatur, et eiſdem Juſtic* in Seſſionib' ſuis ad 
inquiſiciones et alia quecunque in premiſlis capiend* ſeu 


faciend' attendanciam ſuam adhibeant aut eorum alter: 
adhibeat, et execuciones judiciorum et mandator' eorumdem 
Juſtic' in omnibus exequantur et faciant, aut alter eorum 
faciat et Sxequatur, adee plene et integre prout Vicecom' 
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noſtri Ebor* et alii Vic noſtri, Juſtic' hujuſmodi alibi in 


regno noſtro Anglie attendere, et precepta et warrant” exe- 
quantur aut exequi debent aut debeant; Ita quod nullus 
Vic' dicti Comitatis noſtri Ebor' pro tempore exiſtens de 


execuciĩone hujuſmodi Preceptor' et Warrant? eorund' Juſtic? 


Infra Villam five burg' precinct' et limit predict nec in eadem 


Villa ſive burgo ex hac cauſa quoviſmodo ingrediatur, ſeu in 


aliquo premiſs' ſe intromittat. Ac etiam volumus et concedi- 


mus quod iidem Major et comburgenſes Ville five burgi 
Pontiffracti predictꝰ pro tempor” exiſten* duodecim undecim 
decem novem oo, ſeptem ſex quinque quatuor tres vel duo 
eorum una cum Majore ville ſive burg predict ac uno 


Juris perito plenam habeant correccionem punicionem po- 


teſtatem et auctoritatem cognoſcend' inquirend?* audiend' et 
determinand' omnes res et materias tam in omnib' feloniis 
tranſgreſs' miſpriſion* et extorcionib* quam de omnibus et 
omnimod' aliis cauſis querel et malefactis quibuſcunque 
Infra eand* Villam five burgum ac libertatem precinctum et 
Hint” ejuſdem qualitercunque eontingent' ſeu emergent? 
| adeo plehe et integre prout Cuſtod' pacis et Juſticꝰ ad felon? 
tranſgreſs' et alia malefacta audiend* et terminand' affignat 


et aſſignand' ac Juſtic* ſervient' laborat' artificu* infra 


Com' noſtrum Ebor' extra Villam five burg' libertat* et 
precinctꝰ predict habent ſeu habebunt qualitercunque in 


futuro. Yroviſo ſemper quod dict“ Major ville five burgi 7 


prediR”* pro tempore exiſtens per ſe vel ſuum deputatum aut 
Taos deputatos tam reddit' Ville five burgi noſtri predict“ 
| won reddit? vocat, Caſtelferme Andrewferme et Plowland- 


erme cum omnib' 'Tolnet' Eſcaet et aliis proficuis quovismo- 
do nob' ſpectant' annuatim colligere ſeu colligi facere 


teneatur. Et ulterius cum quadraginta novem libre treſ- 


decim ſolid” et quatuor denar' nobis et predeceſſor' noſtris 


ſolvi conſueverunt de proficuis firmar* predictar' ac jam nuper 
intelleximus quod quindecim libre treſdecim ſolid? et qua- 


tuor denar' inde de * enn firmar' predict' infra 
preciuct 


certa ſcientia noſtris ad melioracionem ejuſd' ville five burgi 
noſtri perdonamus remittimuf et relaxamus per preſent' 
eiſdem majori et burgens' et ſucc' ſuis in perpet' ſummam 
quindecim librar' treſdecim ſolidor' et quatuor denar nob- 
annuatim debit' ita quod idem major et burgens' ac ſucceſ- 
ſores ſui Ville ſive burgi Pontiffracti predict qui impoſtum 


facere contigerint ſummam triginta et quatuor librar” et non 
ultra nob' et hered' noſtris in perpetuum de proficuis firmar 
predictar' reſpondere et annuatim ſolvere teneantur, Et 


quod nec nos nec hered' noftri aliguod Jus in predict quinde- 


eim libris treſdecim ſolidis et quatuor denar nec in aliquam 
parcellam eorumdem de cetero exigere vel vindicare poteri- 
mus in futuro. Et inſuper conceſſimus et concedimus et ; 

per preſentes confirmamus eiſdem Majort et burgenſib ejuſd- 


Ville five burgi Pontiffracti quod ipſi et ſucceſſores ſui ha- 


beant infra Villam five burg' predict', unum Mercatum 
tenend' ibidem qualibet ſeptimana in perpet' quolibet die 
ſabbati, ac annuatim in perpet' duas ferias ibid', unam vide? 
feriam inde in Dominica Ramiſpalmar' in Quadrageſima et 
per ſex dies proxime precedent', et aliam feriam inde in 


Feſto et dominica ſancte et individue Trinitatis per ſex 


dies proxime precedent' duratur', una cum omnib' libertatib, 


Juribus Juriſdicionib' et rebus ad hujuſmodi ferias et mercav 


five eorum aliquod pertinen', ita quod ferie et mercat' illa nan 


fint ad nocumentum alior' feriar et mercator ibidem 
vicinar' At etiam volumus et concedimus pro nob' ex 
hered' noſtris predict ac per preſentes conſirmamus pre fatis 


Majori et burgens' ville five burgi predict' et ſucceſſorib' ſuis 


in perpet quod ipſi habeant gubernacionen ordinacionem et 


aſſignacionem ſtallaruin et placearum in omnibus hujuſmodi 


ferlis et mercat'ſeu eorum Aae habend' five ponend, et totum 
regimen Mercator” Fetiar' et omnium fingular' libertatum et 
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ptecinctꝰ ville five burgi predict levari non poſſunt eo quod 
decaſus divers Tenementor' totaliter riunator' exiſtit 
Stiatis quod nos ex h abundanti gracia noftra mero motu et 
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aliar conſuetudinum ad eadem Mercat' et ferias ſpectan par 
Majorem ejuſd' Ville five burgi qui pro tempore fuerit et 
, duos vel tres de probiorib' et diſcretiorib' comburgenſiby 
_ ejuſdem Ville five burgi in auxilium Majoris ipſius ad hoc 
annuatim ele& five deputat per dic? Majorem pro temp» 
_ exiſtent ſine impedimento ſeu perturbacione noſtri vel 
| Hered' noftror ſeu alior miniſtror noſtror' quorumcumque. 
 Uolumns igitur et firmiter precipimus et mandamus 
prefatis Majori et burgenſib pro temp'exiftent' quod nullus 
ligeorum noſtror ad mercata vel ferias in dict' Villam five 
burgum de cetero in poſterum confluencium niſi ſolummodo in 
feriis ſuperius ſpeciſicat aliqua Tolnet' aut aliud tributum 
dict Majori et burgens' ad noſtri ſeu eorum uſum ſolvere 
teneatur ſeu compellatur, ſed quod omnes et ſinguli ligei 
noſtri fic ad mercata ſeu ferias confluentes.occafione perdona- 
cionis noſtre predicte ſint inde liberi quieti et exonerati in 
. perpetuum. Et inſuper volumus et concedimus ac per pre- 
ſentes conceſſimus pro nobis et hered' noſtris prefatis Majori 
et burgenſib' et ſucceſſor” ſuis quod idem Major pro temp» 
exiſtens una cum duodecim probiorib' hominib' dice Ville 
ſtve burgi de Pountfreit et precinctus ejuſd' pro tempore 
exiſtent per Majorem illum nominand' fimul cum aliis de 
8 burgenſib' predictis per ipſos majorem et probiores homines 
ce. xocand' ſi fibi placuerit? in le Motehall Ville five burgi pre- 
| dicti tociens quociens ſibi placuerit, convenire et ſtatuta 
ordinaciones et conſtituciones licitas et honeſtas pro bono 
publico Ville ſive burgi paedict et precinctus ejuſdem ac ſana 
et ſalubri gubernacione eorumdem de tempore in tempus 
ibidem condere et facere, et eis uti ac ea in dict Villa five 
burgo et precinctu ejuſd exequi, ac eciam ea et eorum quod- 
libet pro ut eis melius videbitur expedire mutare in perpe- 
tuum. Et ulterius de uberiori gracia noſtra volumus et 
concedimus ac per preſentes confirmamus pro nob' et hered' 
noſtris quod iidem Major et Burgenſes ac ſucceſſores ſui ha- 
beant et pacifice Eaudeant omnes et omnimod' libertat et 
9 | * conſuetudines f 
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 binfetudines per coſdem Burgenſes et per ſucceſſores ſuos 
infra Villam five burgum Pontifracti predictꝰ ex antiquo uſitat* 


Et quod Burgenſes predict et ſucceſſores ſui ac omnes infra 
eandem villam five burgum inhabitantes de theoloneo mu- 


rag' pannagio paſſagio pontagio et ſedagio per totum reg- 
num noſtrum Anglie et poteſtatem noſtram in perpet' ſint 


quieti Quare volumus et firmiter precipimus pro nobis et 
hered” noſtris quod prefati Major et Burgenſes Ville five 
burgi de Pountfreit predict et eorum ſucceſſores omnia et 
ſingula cogniciones francheſias libertates immunitat? et pri- 


viligia ac omnia alia premiſſa prout ſupetius ſpecificantur 


| habeant teneant et exerceant, ac eis et eorum ſingulis plene 


libere intigre pacifice et quiete in perpetꝰ gaudeant et utantur 


abſque impeticione moleſtacione perturbacione aut impedi- 
mento noltri vel hered* noſtror quorumcunque ſicut pre- 
dictum eſt modo et forma ſuperius declarat' Miis Teſtibus 


venerabilibus Thoma Cantuarien' totius Anglie Primate et 

Tho' Ebor' Anglie Primate Archiepis'. I. Lincoln Can- 
cellario noſtro, R. Bath' et Wellen et Tho' London” Epis', 
ac cariſſimis conſanguineis noſtris Joh' Suff et Joh' Norf* 
Mariscall' Anglie Ducib', et Hen“ Percy Comite Northum- 


ber* Camerario Angli, nec non dilectis fidelib* noſtris 
Franciſco Vicecomite Lovell Camerario noſtro, Thoma 
Stanley de Stanley Conſtabul' Anglie, Joh' Wode 'Thes* 
Anglie* Militibus, ac dilecto clerico noſtro Johan'* Gun- 
thorp cuſtode privati ſigilli noftri et aliis. Dat' per man” 
noſtram apud eee nono die auguſti anno l 
noſtr e 


e 8 CURTEIS, 
; Per breve de beirut ſigillo et e 
de dat” predict' auctoritate Parliamenti. 
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This Charter is almoſt verbatim the r with that 
, Ric. III. as far as the Proviso 
(fee P. xiv.) The Title of the King is 
% Henricus Dei gracia Rex Anglie et 
Francie et Dominus Hibern' et Dux Lan- 
caſtrie. The concluſion of the Charter is as 

follows : FFV 


Propiſo ſemper quod dictus Major ville five burgi 
predict“ pro tempore exiſtens per ſe vel ſuum deputatum aut 
ſuos deputatos tam reddit” ville five burgi noſtri predicti 
quam reddit* vocat' Caſtleferme Andreweferme et Plowland- 
ferme cum molendino ventritico tolnet' efcaet' et aliis 
proficuis quoviſmodo nobis ſpectant' annuatim colligere ſeu 
colligi facere teneatur, Reddend' inde nobis annuatim ad 
feſtum Sancti Michael” Arch' quadraginta et novem libras 
treſdecim ſolid? et quatuor denarios. Et inſuper conceſ- 
ſimus et concedimus et per preſentes confirmamus eiſdem 
Majori et burgenſib' ejuſd Ville five burgi Pontiffracti quod 
| Ipſi et ſucceſſores ſui habeant infra villam five burg? predict 
unum Mercat' tenend' ibidem qualibet ſeptimana in perpet' 
quolibet die ſabbati; ac annuatim in perpet' duas ferias ibid” 
unam viz feriam inde in dominica Rami ſpalmarum in qua- 
drageſima et per ſex dies proxime precedent” et alteram 
feriam inde in feſto et in dominica ſancte et individue Tri- 
nitatis et per ſex dies proxime precedent* duratur', una cum 
omnib' libertatib* juribus juriſdictionib et rebus ad hu- 
Jjuſmodi ferias et mercat” five eorum aliquod pertinen Ita 


quod ferie et mercata n: non fint ad nocumenta aliorum 


— | | feriarum 7 


— 
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Kiistum et mercatar* ibid- vicinor'. At etiam öl 
et concedim' pro nobis et hered noſtris predi& ac per pre- 
ſentes confirmamus prefat” Majori et burgens' Ville five 
burgi predict et ſueceſſoribꝰ ſuis in perpet”, quod ipſi h habeant 
gubernacionem ordinacionem et aſſignacionem Stallarum 
et Placearum in omnibus hujuſmodi feriis et mercat' ſeu 
Eorum aliquo habend' five ponend', et totum regimen] Mercat' 
| Feriar et omnium fin ngular 1 libertat? et aliarum conſuetudi- 


num ad eadem mercat et ferias ſpectan per Majorem ejuſdem 


Ville five burgi qui pro tempore fuerit et duos vel tres de 
 ;probioribus et diſcrecioribus Comburgenfibus ejuſd' Ville 


ve burgi in auxilium Majoris ipſius ad hoc, annuatim ek? 


| five deputat” per dict“ Majorem pro tempore exiſtent”, ſine 
| impedimento ſeu perturbacione noſtri vel hered noſtror' ſeu 


_ alior” miniſtror” _ noſtror* quorumcunque. Et inſuper 5 
i rolumus et concedimus ac per preſentes conceſſimus pro 


nobis et hered” noſtris prefat* Majori et burgens et ſucceſſo- 
rib? ſuis quod idem Major pro tempore exiſtens una cum 


duodecim probioribus hominibus dict“ Ville five burgi de 


Pontefreit et precinctus ejuſdem, pro temp' exiſten per Ma- 


Jorem illum nominand, fimul cum aliis de burgenſib' predict“ 
per ipſum Majorem et probatiores homines evocand' {i ſibi pla- 
cuerit, in le Mote Halle Ville ſive burgi predict tociens 


quociens ſibi placuerit convenire et ſtatuta ordinaciones et 


conftituciones licitas et honeſtas pro bono publico Ville five a 
burgi predicti et procinctus cjuſdem ac ſana et ſalubri guber- | 


nacione eorundem de tempore in tempus condere et facere, 
et eis uti, ac ea in dicta Villa ſive burgo et procinctu 
ejuſdem exequi, ac etiam ea et eorum quodlibet prout eis 
melius videbitur expedire mutare, valeant in perpetuums 
Et ulterius de uberiori gracia noſtra volumus et conce- 


dimus ac per preſentes confirmamus pro nobis et heredib- 1 


noſtris quod jidem Major et burgenſes ac ſucceſſores ſui 


dabeant et pacifice gaudeant omnes et omnimod* libertates > 


benſuetudines per eoſdem Burgenſes et predeceſſores ſus 
= us infra 
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Infra Villam five burgum Pontiffracti predict“ ex antiqus 
uſitat Et quod Burgenſes predict et ſucceſſores ſui. ac 
omnes infra eand* Villam five burg' inhabitantes de the- 
oloneo muragio panagio paſſagio pontagio et ſedagio per 
totum regnum noſtrum Anglie et poteſtatem noſtram in per- 
petuum ſint quieti, Quare volumus et firmiter precipimus 
pro nobis et heredib' noſtris quod prefatus Major et Burgen- 
ſes Ville five burgi de Pomfreit predict' et eorum ſucceſſores 
omnia et ſingula cogniciones francheſias libertates immuni- 
tates et privilegia, ac omnia alia premiſs' prout ſuperms ſpe- 
cificantur, habeant teneant et exerceant, ac eiset eorum ſingulis 
plene libere integre pacifice et quiete in perpet” guadeant et 
utantur abſque impeticione moleſtacione perturbacione aut 
impedimento noſtri vel hered' noſtror aut aliquorum offict- 
arior* ſeu miniſtror* noſtror' vel hered* noſtror” quorumcun- 
que, ficut pridem eſt modo et forma ſuperius, declaratum. 
In tujus rei Teſtimon' has litteras noſtras fieri fecimus 
patentes. Dat* London' ſub ſigillo noſtro ducatus noſtri 
Lancaſtr* primo die Decembr* Anno regni noſtri quarto. 


No. V. 


| No. V. a 


Jacosue bei gratis Anglie Sotie Francis et 
Hiberniæ Rex fidei defenſor, &c. omnibus ad quos pre- 

ſentes literæ pervenerint ſalutem; cum Dominus Henricus 
nuper Rex Anglia quartus, per literas ſuas patentes ſub 
ſigillo Ducatus ſui Lancaſtrie confectas, gerentes Dat” primo 


die Decembris anno Regni ſui quarto conceſſerit (inter alia) 


ad tunc Majort et burgenſib* Villæ five burgi Pontiffracti et 


ecorum heredibus et ſucceſſoribus in perpetuum quod iidem 


tunc Major et burgenſes et eorum heredes et ſucceſſores Major 
et burgenſes, in Feſto Sancti Michaelis Archangeli tunc prox- 
ime futuro poſt Dat' earundem literarum patentium, et 

poſtea de anno in annum in eodem feſto inter eoſdem burgen- 


ſes in quadam aula ibidem vocata le Motehall eligere poſſint 
de ſeipſis treſdecim Comburgenſes de probioribus hominibus 


Burgenſium ville five burgi prædicti, quorum Burgenſium 


unus ſemper in Majorem Villz five burgi prædicti ad tuac 


eligeretur ac Major Villz five burgi illius per unum annum 
poſt electionem illam proxime ſequentem exifteret, prout 
per eaſdem literas patentes plenius liquet et apparet ; cumque 
nos credibiliter informamur quod electio Majoris Ville five | 


burgi prædicti antehac facta fuit per majorem numerum 
vocum et ſuffragiorum Burgenſium ejuſdem Villæ ſive burgi, 


ratione cujuſquidem formæ et modi eleQionis diverſæ lites 
diſcordiæ et controverſiæ multoties motæ et ortæ ſunt inter 
Majorem Comburgenſes et Burſenſes villæ ſive burgi predict 
Peoe et concernentes ſuffrag et voc dand in electione Majoris 

b 3 ejuſdem 5 
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; ejaſdem villæ five burgi, ex quo ſepa, numero mga invidi ia 
malicia et minæ et multa alia enormia inſecuta ſunt ad per- 
turbationem pacis noſtrz et in peſſimum exemplum aliorum; 
Sciatis igitur quod nos ea intentione ut omnis diſcordia lis 
et controverſia in et circa electionem Majoris ville ſive burgi 
prædicti deinceps penitus tollantur, ac ut pax et amicabilis 


concordia inter Majorem et Burgenſes ejuſdem Ville ſive 


burgi predicti creſcat et revivat, nec non ad humilem peti- 
tionem nunc Majoris et Burgenſum villæ ſive burgi prædicti, 

volumus et conceſlimus ac per præſentes pro nobis heredibus 
et ſucceſſoribus noſtris concedimus præfatis Majori et Bur- 


genſibus ville ſive burgi prædicti et ſucceſſoribus ſuis quod 0 


electio Majoris villz five burgi prædi icti quolibet anno et de 
anno in annum in poſterum i in perpetuum fit et erit in die 
feſt” ſanctæ crucis, videlizet in et ſuper decimum quartum 
diem ſeptembris modo et forma inferius in hiis preſentibus 
mentionat' et expreſs . Ct quod ille qui fic ut prefertur 
electus et nominatus fuerit Major ville five'burgi prædicti 
ſacramentum corporale coram ultimo Majore predeceffore ſuo 
ac Comburgenſibus et Burgenſibus ejuſdem villz five burgi + 
vel tot eorum qui tunc interfuerint, in et ſuper feſtum 
ſancti Michaelis Arch' tunc proxime ſequentem talem electi- 
onem et nominationen predictam ad officium Majoris ville 
4 five burgi prædicti, in omnibus officium illum tangentibus 
five concernentibus, bene et fideliter exequendis et exercendis 
præſtabit; Et quod poſt ſacramentum prædictum ke præſti- 
tum, officium Majoris villz five burgi prædicti pro uno anno 
integro ex tunc proxime ſequente exequi valeat et poſſit. Et 
ad intentionem quod predicta electio fiat fine contentione et 
malicia aliquo modo, volumus et per preſentes pro nobis he- 
redibus et ſucceſſoribus noſtris concedimus eiſdem Majori et 
Burgenſibus ville five burgi prædicti et ſueceſſoribus ſuis, 
quod in prædicto tempore electionis cujuſlibet Majoris 
villa five burgi prædicti in poſterum, quilibet Burgenſis 
; qufder ville five durgi FIR er Comburgenſibus 
5 Gy Juſdem 


. 
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Aablem villæ five bei) nginnn et vocem ſuam inſeribet 
vel infexibi faciet in parva pecia papiri anglice in a, little 
erole of Paper et diftam peciam papiri ſimul cum dicto ſuf- 


fragio et voce ſuis in eadem ſuſcriptis imponet in quandam 


bagam five pixidem pro bujuſmodi cauſis per Majorem et 
Burgenſes villæ five burgi prædicti providendam, quæ quidem 
| pecia papiri non continebit nomen ipſius perſonz dantis vo- 
cem et e ſuum fed e hujaſmodi erit. modo 


— o 2 — 


8 , &c. . as eſt Major vie 17 n aid 
ſemper nominand' et exprimend? diem et annum et nomen 

perſonz fic ut prefertur in Majorem fieri nominand'. Ct. 

ſi contigerit quod numerus vocum et ſuffragiorum ſic ut 


præfertur in -parvis peciis papiri inſcribendorum par et 
equalis ſit, quod tunc tres ſeniores Comburgenſes qui adtunc 


- interfuerint addent et inſeribent ſuffragium et vocem ſua ſimi- 
liter in papiro, et eadem imponent in prædictam bagam ſive 
: pixidem, Et quod de tempore in tempus in perpetuum qui- 


libet cui plurimæ dabantur voces modo et forma pra dictis 
Tacramentum corporale:ad officium Majoris ville five burgi 


prædicti et omnia alia ad inde ſpectantia five pertinentia 
faciendum in die feſti ſancti Michalis Archang* proxime 


ſequente paſt talem electionem et nominationem cujus libet 


talis perſonæ ad officium Majoris prædicti coram Majore pro 
tempore exiſtente et Comburgenſibus et Burgenſibus ville 
five burgi prædicti vel tot eorum qui adtunc intereſſe volu- 


_ erint (quorum præfatum Majorem unum eſſe volumus) prius 
preſt et quam ofticium Majoris villæ five burgi prædicti pro uno 


anno integro tunc proxime ſequente poſt prædictum ſeſtum 
ſancti Michaelis Archangeli in quo fie ut præfertur in 


dictum officium Majoris villz five burgi prædicti juratus 
fuerit, habeat exerceat et exequatur ; prædictis literis paten- 
tibus permentionatis aut aliquibus aliis literis patentibus 


| quibuſcunque 3 aut aliqua alla re cauſa vel materia quacun- 
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que in contrarium inde in aliquo non obſtantibus. Etz 
volumus quod prædictæ peciæ papiri fic inſcriptz ſolum- 
modo inſpicientur et ſuffragio in eiſdem inſcripto ſolum. 
modo perlegentur per tres ſeniores Comburgenſes villz 

_ five burgi prædicti qui tunc ibidem interfuerint, et quod poſt | 
quamlibet hujuſmodi electionem fic. conſummatam et plene 
finitam prædictæ peciæ papiri fic in prædictam bagam five 
pixidem imponendæ immediate comburentur per prædictos 
tres ſeniores Comburgenſes villz five burgi prædicti. Ac cum 


dem nuper Rex Henricus quartus pereaſdem literas ſuas pa- 


tentes permentionatas conceſſerit præfato Majorĩ et burgenſibus 5 
et ſucceſſoribus ſuis quod ipfi per ſervientes ſuos ad Clavas 
| haberent poteſtatem et - authoritatem ad attachiandum et 
arreſtandum quoſcumque viros et mulieres minus ſufficientes 
per corpora ſua in quibuſcumque placitis quærelis contrac- 
tibus et demandis aut aliis actionibus perſonalibus realibus 


ſeu mixtis quibuſcunque infra villam five burgum prædie- 


tum et precinctum ejuſdem qualitercunque factis ſive emer- 
gentibus quæ aliquo modo motæ forent ſive moveri con- 
tingerent adtunc in futuro, prout per eaſdem literas pa- 
rentes inter alia plenius liquet et apparet, Nos de uberiori 
gratia noſtra ſpeciali, ac ex certa ſcientia et mero motu noſ- 
tris, volumus et concedimus præfatis Majori et burgenſibus 
villæ five burgi prædicti et ſucceſſoribus ſuis per præſentes, 
quod ipfi per fervientes ſuos ad clavas, habeant et babebunt 
poteſtatem et authoritatem tam attachiandi et arreſtandi 
quoſcunque viros et mulieres minus ſufficientes per corpora 
ſua, ad reſpondendum alicui perſonæ ſive aliquibus perſonis 


quærentibus ſive quzrituris de aut ſuper aliquibus actionibus | 


perſonalibus five mixtis in curia Villz five burgi prædicti 
5 plitabilibus, quam etiam ad executionem et executiones capi- 
endum et exequendum de et ſuper aliquibus bonis ſive catal- 
lis infra villam five burgum predictum inveniendis, pro ſatis- 
factione aliquorum debitorum ſive alicujus pecuniæ ſumptæ 


dux in curia ville five burgi predict; in aliquibus 8 
Si actionibus ſive quærelis in curia ejuſdem villæ five burgi 
determinabilibus, de tempore in tempus debite recupe- 


rat' erunt, et in omnibus et ſingulis hujuſmodi aftionibus, 


omnibus talibus proceſs judiciis et executionibus uti et 
exequi, qualibus per legem et conſuetudinem Jujus regni 


| Angliz in talibus actionibus utuntur et uti debent, ac in tam 
amplis modo et forma prout, in aliquibus aliis curiis noſtrisde 
recordo inaliquo alio burgo civitate vel villa incorporata 
infra hoc regnum noſtrum Angliæ uſitatum et conſuetum eſt 


aut fieri debet aut poteſt. Et ulterius volumus et per 
preſentes pro nobis heredibus et ſueceſſoribus noſtris conce- 


di mus præfatis Majori et burgenſibus villæ five burgi præ- 
dict et ſucceſſoribus ſuis quod Major villæ five burgi pre- 
dicti pro tempore exiſtens aut aliquis alius vel aliqui alu per 


ipſum fore deputand' de cetero in perpetuum plenam habeant 


authoritatem et poteſtatem vigore preſentium ad habendum : 
n rogandum demandum accipiendum recipiendum et percipi- 5 

endum de qualibet perſona vel perſonis cum qualibet carecta 

anglice vocati a bare abanue Carte or 4 Shod Carte, unum 


obolum legalis monetæ Anglie, ad et verſus reparationem et 
manutentionem viarum paviamenti paſſagii et aliorum 


locorum infra burgum prædictum et precinctum ejuſdem, fore 
diſponendum per diſcretionem Majoris et Comburgenſium 


ville five burgi prædicti pro tempore exiſtentium; et hz 
literæ noſtræ patentes vel irrotulamentum earumdem erunt 


de tempore in tempus tam præfato Majori pro tempore ex- 
iſtenti quam omnibus talibus perſonis per ipſum ut præfertut 
deputandis, ſufficiens warrantum et exoneratio in ea parte. 


Et ulterius volumus ac per preſentes pro nobis heredibus 


et ſucceſſoribus noſtris concedimus damus conſirmamus 
ratiſicamus et approbamus præfatis Majori et Burgenſibus 
villæ ſive burgi prædicti et ſucceſſoribus ſuis, omnes et omni- 


modas libertates, irapcliphas, 1 immunitates, exemplificationes, 
 privilegia 
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_ privilegia, quietaneias, et juriſdictiones quæ Major Gig 
ſes ville fiveburgi prædicti modo habent tenent utuntur et 
gaudent, aut quæ eorum aliqui vel predeceſſores ſui per quæ- 
cumque nomina five per quodcumque nomen, vel per quam- 
cunque incorporationem, vel pretextu eujuſeumque incorpo- 
rationis, ante hac habuerunt, uſi vel gaviſi ſuerunt, aut habere, 
tenere, uti, vel gaudere debuerunt de ſtatu hereditario, ratione 
rel pretextu aliquarum cartarum, aut literarum patentium, 
per aliquem primogenitorum aut anteceſſorum noſtrorum 
nuper regum vel reginarum Anglie quo quo modo factarum 
confirmatarum vel conceſſarum, ſeu quocunque alio legali 
modo, jure, titulo, confuetudine, uſu, ſeu præſcriptione, 
ante hac legitime uſitata, habita, ſeu conſueta; licet eadem aut 
eorum aliquod vel aliqua, ante hae us' non fuerint vel fuit, 
aut abus vel male us vel diſcontinuat' fuerunt aut fait, ace 
| Hicer eadem vel eorum aliquod aut aliqua foriafact aut 
deperdit' ſunt aut fuerunt. Mabend' tenend' et gaudena' 
præfatis Majori et Purgenfibus. villæ five burgi pradicti 
et ſucceſſoribus ſuis in perpetuum ac. redendo et ſolvendo 
inde nobis heredibus et ſueceſſoribus noſtris, annuatim, tot 
tanta talia eadem et hujuſmodi redditus ſervicia denarios 
ſummas et demandas quæcunque, quot quanta qualia et quæ | 
nobis antehac pro eiſdem reddi ſeu ſolvi conſueverunt, ſeu 
reddere ſeu ſolvere debuerunt. Qttare volumus ac per pre- 
ſentes pro nobis heredibus et ſucceſſoribus noſtris concedimus. 
quod præfatus Major et Burgenſes villæ five burgi prædicti 
et ſucceſſores ſui, habeant teneant utantur et gaudeant, ac 
plene et intigre habere tenere uti et gaudere valeant et poſſint 
in perpetuum, omnes libertates, liberas conſuetudines, privili- 
Lia, authoritates, juriſdictiones et quietancias pr edict', ſecun- 
dum tenorem et effectum harum literarum noſtrarum paten- 
tium, ſine occurſione vel impediments noſtrorum, heredum vel 
ſucceſſorum noſtrorum quorumcunque; Helentes quod 
dem Major et Burgenſes ville five burgi pradicti et ſue- 
ceſlores ſui, vel eorum aliquis, vel aliqui ratione præ miſſorum 


vel 
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vel eorum alicujus „ per Nos * vel ſueceſſores noſtros, 


juſticiarios vicecomites eſcaetores aut alios ballivos fedarios ; 
five alios officiarios five miniſtros noſtros, heredum vel ſue- 


ceſſorum noſtrorum quorumcumque, inde occurſionentur mo- 


leſtentur vexentur ſeu graventur, occurſionetur moleſtetur 
vexetur gravetur ſeu in aliquo perturbetur. Volentes et 
per preſentes pro nobis heredibus et ſucceſſoribus noſtris 
mandantes et præcipientes, tam Theſaurario Cancellario et 
Baronibus noſtris Schacharii noſtri, heredum et ſuccefſorum 
noſtrorum, quam Attornato et Solicitatori noſtris general“ 
pro tempore exiſtentibus, et eorum cuilibet, et omnibus aliis 
offi ciariis miniſtris noſtris quibuſcunque, quod nec ipſi nec | 
eorum aliquis vel aliqui aliquod breve vel ſummonitionem | 
4 de quo warranto, five aliquod aliud breve brevia vel proceſ- 
ſum noſtrum quæcunque, verſus ipſos Majorem et Burgenſes 
vilsæ five burgi prædicti, vel eorum aliquem vel aliquos pro ; 
aliquibus cauſis rebus vel materiis offens“ clameis vel 
uſurpationibus, aut eorum aliquo, per ipſos aut eorum aliquos 
debitis clamatis attemptatis uſitatis habitis ſeu uſurpatis 
ante diem confectionis preſentium, proſequantur aut con- 


tinuantur, aut proſequi aut continuari facient aut cauſabunt, 


ſeu eorum aliquis faciet aut cauſabit. Nolentes etium 
quod Major et Burgenſes villa five burgi prædicti five 
_ eorum aliquis, per aliquem vel aliquos juſticiarios officiarios | 


aut miniſtros prædictos in aut pro debito, uſu, clameo, 


uſurpatione, vel abusu aliquarum libertatuum, francheſiarum 
aut juriſdictionum ante diem confectionis harum literarum 
noſtrarum patentium, minime moleſtentur aut impedientur, 
aut ad ea vel eorum aliquod reſpondere compellantur. 


Cumque quoddam Hoſpitale quondum fundatum per 


quendam abbatem monasterii ſancti Oſwaldi in prædicto 
comitatu Eboracenſi vocatum ſeu cognitum per nomen 
Hoſpitalis Sancti Nicholai infra villam five burgum Pon- 
tiffracti prædicti exiſtit, conſiſtens de uno lectore et treſ- 


decim pauperibus ad majus, in dio hoſpitali de tempore in 
tempus relevandis et ſuſtenandis, quorum electio nominatio 


locatio 


n aA EN DI X. No. v. 


locatio et appunctustio ad Nos heredes et ſucceſſores dolle 
pleno jure ſpectat et pertinet in jure corona noſtræ Angliæ, 


prout certam inde habemus notitiam Cumijue nos credibi- 
ter informamur quod quotieſcunque locùs prædictus lec- 
doris, aut aliquorum prædictorum treſdecim pauperum hoſpi- 
\ talis prædictt, per mortem, ſurſum reditionem fortsfacturarir 
amotionem aut alio modo quocunque antehac vacare con- 
tigerit, auditores et receptores noſtri in partes illas circa | 
negotia noſtra annuatim itenerantes, ſuper requiſitionem et 
inſinuationem diverſarum perſonarum non exiſtentium Bur- 
genfes aut inhabitantes ville five burgi predicti, quaſcunque 
alias perſonas in loco prædictorum lectoris et pauperum fic 
vacare contingente nominare eligere et præficere conſueti fue 
kunt; ratione cujus electionis et nominationis, pauperes et 
egeni homines ville ſive burgt predicti, multocies orbati et 
dieſtituti ſunt eo relevamine et ſuſtentatione quibus in hoſpi- 
tali predicto habere poterant et deberent, ad grave damnum 
et onus et prejudicium villæ five burgi predicti, Dciatis 
quod nos ea intentione ut Major et Burgenſes ville five 
| Gurgi prædicti onera et expens' dictæ villæ fiveburgi melius 
Hupportare et fuſtinere poſſint, de gratia noſtra ſpecialiac ex 
certa ſcientia et mero motu noſtris, nec non ad humilem peti- 
tionem et requiſitionem præ fat Majoris et burgenſium ville 
five burgĩ pradicti, pro eo quod eis melius ſciri poteſt qui 
merint pauperimi et de honeſta converſatione et ad prædicta 
feparalia loca lectoris et pauperum ejuſdem hoſpitalis maxi- 
me ĩdoneĩ, de gratia noſtra ſpeciali ac ex certa ſcientia et mero 
motu noftris voluimus et conceſſimus ac per preſentes pro 
nobis heredibus et ſucceſſoribus volumus et concedimus præ- 
fatis Majori et burgenſibus ville five burgi Pontiffracti præ- 
' dicti et ſueceſſoribus ſuis, quod quandocunque contigerit in 
futuro aliquem vel aliquos de prædictis lectore et pauperibus 
Hoſpitalis prædicti obire, aut pro aliqua rationabilt cauſa a 
loco five locis ſuis amoveri, quos quidem lector et pauperes 
2 e N qui nunc ſunt aut impoſterum fueriat et 
DS eorum 
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<torum; aliquem vel aliquos pro male ſe gerendo aut pro by 
aliqua alia cauſa rationabili a loco five locis ſuis per Majorem 


et burgenſes villz five burgi praedicti pro tempore exiſtent? 

vel majorem partem eorumdem (quorum Majorem villa 
ſive burgi praedicti unum eſſe volumus) amobilem et amobi- 
les eſſe volumus, quod tunc et toties liceat et licebit Major 
et Comburgenſibus villae five burgi praedicti aut 
majori parti eorum (quorum majorem villae five burgs 


praedicti pro tempore exiſtentem unum eſſe volumus) 


unum alium vel plures alios de pauperibus et egenis perſonis 


villae five burgi praedicti, in locum five loca hujuſmodi 
lectoris vel hujuſmodi pauperum hoſpitalis praedicti fic mar} 


vel amoveri contingentis vel contingentium, cum favore 
noſtro ac pro nobis et nomine noſtro eligere nominare ap- 
punctuare et locare ; et quod quaelibet perſona ſic ut praefer- 


tur electa nominata appunctuata et locata in hoſpitali pre- 
dicto erit et remanebit durante vita ſua naturali, niſi interim 


pro male ſe gerendo aut pro aliqua alia cauſa rationabili ab 


hoſpitale praedicto amovebitur; et hoc totiens quotiens caſus 


fic. accederit aliquo actu ſtatuto ordinatione proviſione 
_ praeſcriptione uſu ſeu conſuetudine in contrarium inde ante- 


hac in aliquo non obſtante. Prebiſg tamen ſemper quod 
haec praeſens conceſſio noſtra quoad electionem et locationem 


eorumdem lectoris et pauperum in hoſpitali praedicto, ſolum- 


modo durabit et continuabit durante beneplacito noſtro he- 
redum et ſucceſſorum noſtrorum et non ultra, aliquo in pre- 


ſentibus contento in contrarium inde in aliquo non obſtante. 


Uolumus etiam ac per preſentes concedimus prefatis Ma- 


Jori et burgenſibus villae five burgi praedicti, quod habeant 


et habebunt has literas noſtras patentes ſub magno ſigillo 5 


noſtro Anglae debito modo factas et ſigiliatas abſque fine ſeu 
feodo magno vel parvo nobis in hanaperio noſtro ſeu alibi 
ad uſum noſtrum proinde quoquo modo reddend* ſolvend“ 


vel faciend', Eo quod expreſſa mentio de vero valore an- 
nuo aut de aliquo alio valore vel certitudine praemiſſorum 
; corum 
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 eorim alicujus, aut de aliis donis five conceſſionibus per nos 
vel per aliquem anteceſſorum ſive progenitorum noſtrorum 

praefatis Majori et Burgenſibus villae five burgi praedicti 
ante hæc tempora factis, in preſentibus minime facta exiſtit; 
aliquo ſtatuto actu ordinatione prov iſione proclamatione 
fᷓiue reſtrictione in contrarium inde antehac habita facta edita 
ordinata ſive proviſa, aut aliqua alia re cauſa vel materia qua- 
5 cunque in aliquo non obſtante. In cujus rei teſtimonuum 
bas literas noſtras fieri fecimus patentes Teſte me ipfo apud 
Weſtmonaſterium ſecundo die Marcii anno regni noſtri An- 
3 3 et Hiberiae e et Scotiae quadra- 
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lows:—“ TJ come now to bert de Lacy, uno whoa 
King William the Conqueror gave the Caſtle and town of 
Brokenbridge in Com. Ebor. ſo termed by reaſon of 2 
broken bridge near that place (ſcarce half a mile eaſt from 
Old Pontfrat) but afterwards' by him, according: to e 
Norman dialect, called Pontfract *. - 


He had alſo by his gift all that part f the wks: of 
Lancaſter, then and ſince called Blackburnſhire (now one of 
the hundreds) ſituate towards the Weſt Riding of Yorkſhire, 

with other lands of vaſt extent. So that, at the time of the 
general ſurvey, he had no lefs than an hundred and fifty 

Lordſhips, or the greateſt part of ſo many in Yorkſhire, ten 

in Nottinghamſhire, and four in Lincolnſhire; and obtain- 

ed from William Rufus a confirmation + of all thoſe cuſtoms 
belonging to his caſtle of Pontfract, as be had enjoyed in the . 
time of William his father. | 


In Leland's Itinerary, fol. 43, there are the following 
paſſages : ** Pontefract is a French name brought yn by the 
Laceys, Normans, for the Engliſh word Broken-bridge; 

wher as now the faireſt part of Pontefract ſtondith on the 
toppe of the hille, was after the Conqueſt a chapel, wick 
a a few ſparkelid houſes. The chapel was called 87. Ler- 
 wardes in the Frithe; and, as 1 can learn, this $ part of the 
town was s called Rerkedy.”” | 


* Lel, Itin. vol. i. fol. 43. | | 
+ Ex ipſo e nuper in Caſtro de Pontfratt, 
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_ King William the Conqueror gave the Caſtelle with 
the towne of Brokenbridg, and very much land lying there< 
.abouts, to Hilbert de Laceio, a noble Norman. This Hil- 

bert founded the College of St. Clemente in the Caſtelle. 


There was a College and Hoſpital in Brokenbridg 
afore the Conqueſt, wher the Monkes pk bntil the Lisei 
vas ereeted. It is ak an Hoſpitale.” . 155 
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